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PREAMBLE

PREAMBLE

This report was prepared by Deputy Business 
Ombudsman Tetiana Korotka, with the 
assistance of Business Ombudsman Council 
investigators Andriy Bodnarchuk and Oleksiy 
Spivak, and junior investigator Ksenia Velychko, 
under the direction of Business Ombudsman 
Algirdas Šemeta.

We would like to express our thanks to local 
experts Oleksandr Slobozhan, Anatoliy Tkachuk, 
Yuriy Tretiak, Bohdan Shpats, Yaroslav Berezan, 
Ksenia Liapina, Iryna Barchuk, Ihor Kovalyk, 
Mykhailo Ratushniy, Oleksandr Pechalin, 
Lesia Aronets, and Serhiy Nabok for helpful 
comments, observations and participation in the 
research on which this report is based.

The Business Ombudsman Council (BOC) also 
studied a number of reports from international 
technical assistance projects: the USAID 
program “Leadership in Economic Governance” 
(LEV), the Swiss Agency for Development and 
Cooperation’s (SDC) Decentralization Support 
Program (DESPRO), the Strategic Advisory Group 
for Supporting Ukrainian Reforms’s (SAGSUR) 
“Towards a Decisive Package of Reforms 
in Ukraine” program, various civil society 

organizations, the joint National Endowment 
for Democracy (NED) and Ilko Kucheriv 
Democratic Initiatives Foundation (DIF) project 
“Strengthening Local Communities through 
Dialog and Participation,” the Association of 
Ukrainian Municipalities, and the Civil Society 
Institute.

The BOC also consulted with business 
associations that are members of the BOC 
Supervisory Council and the Association of 
Small and Medium Business at the national 
and regional levels, including the Ukrainska 
Sprava League of Entrepreneurs, the Hurtom 
Community Organization, the STINA Association 
of Entrepreneurs, the ETALON Youth Community 
Center, and others.

During the drafting of this report, we also made 
use of materials provided by specialists from the 
Ministry of Regional Development, Construction, 
Housing, and Residential Services, the Ministry 
of Economic Development and Trade, the State 
Regulatory Service, the National Agency for the 
Prevention of Corruption, representatives of 
local administrations, and others.
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Ministry of Environment and Natural Resources

Ministry of Regional Development, Construction, 
Housing and Residential Services

Oblast State Administration

Small and Medium Enterprise

Ukrainian Code of Administrative Violations

Unified Territorial Community

Verkhovna Rada, Ukraine’s legislature
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EXECUTIVE SUMMARY

EXECUTIVE SUMMARY

The process of decentralization, which is 
supposed to guarantee local government and 
transfer powers from the central government 
to local government agencies, is one of those 
reforms that has been taking place fairly 
successfully and dynamically in Ukraine. The 
foundations of local government have been 
enshrined in the Constitution and the European 
Charter of Local Self-Governance1 has been 
ratified, and a series of regulatory acts has been 
adopted that provide the legal and financial 
basis for local government agencies to operate.

In transferring resources and powers from 
the center to the local level, the state is also 
transferring duties and the means to resolve 
problems at the level where they emerge. That 
is, the purpose of the decentralization process 
is to move from the highly centralized model 
of running the state, to ensure the proper 
functioning of local governments, and to build 
an effectively organized system of territorial 
government in Ukraine.

Expectations are that decentralization will make 
local government agencies more interested 
in the development of small and medium 
enterprises and will provide better conditions 
for doing business. On the other hand, local 
business should become interested in “coming 
out of the shadows.” By operating legally, they 
will begin to pay taxes and create new jobs. In 
return, they will be confident in being protected 
and supported by their local government, 
which will be motivated to support and expand 
business in its local community and to see local 
budget revenues grow.

The reformation of local government is taking 
place as outlined in the Concept approved by 

CMU Resolution №333-p dated April 1, 2014. 
This Concept establishes the areas, mechanisms 
and timeframes for forming local government 
bodies and their territorial organization, and 
reconciling the interests of the state and the 
local community. The reformation of local 
governments and their territorial organization 
is based on a number of established principles, 
including:

	the rule of law;

	the subordination and accountability of local 
government agencies and officials to the 
territorial community;

	the accountability of local government 
bodies to the central executive in terms of 
compliance with the Constitution and laws of 
Ukraine.

At this time, the decentralization process is 
well underway in Ukraine, as can be seen in 
any amount of data and countless statistical 
studies.2 But for it to be properly brought to a 
conclusion, the Constitution of Ukraine needs 
to be amended in the part that contain gaps in 
the system of government at the oblast, county 
and territorial community level and contentious 
legal constructions. The President has already 
submitted Draft Law №2217a dated July 1, 2015, 
amending the Constitution of Ukraine with 
regard to the decentralization of power in order 
to remove these shortcomings.3

Still, a series of other problems also needs 
attention in order to improve conditions for 
doing business in Ukraine’s regions and attract 
investment that will promote their development. 
This is why the Business Ombudsman Council 
feels obligated to point out the obvious 

1  http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/122
2  https://www.auc.org.ua/sites/default/files/library/knygauspihiv.pdf 

http://despro.org.ua/despro/DESPRO_Decentralization-2016_UKR%201.pdf 
http://www.minregion.gov.ua/decentralization/ 

3  http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=55812
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EXECUTIVE SUMMARY

disparities. However, the Council leaves purely 
constitutional issues outside the topic of this 
document.

With its recommendations, the BOC hopes 
to draw the attention of the Cabinet of 
Ministers to the business risks connected 
to the decentralization process, and to 
propose ways and means for resolving 
specific issues that have already come up.

Even at this stage, some serious risks have 
already become obvious.

First of all, as state oversight of the exercise 
of powers delegated to the executives of local 
councils diminishes at the oblast and sub-oblast 
level, the number of violations of Ukrainian law 
on the part of local government agencies (LGA) 
has been growing.

Secondly, gaps have appeared in legislation as 
powers are transferred in various areas affecting 
commercial activity.

Thirdly, the quality of local administration and 
the legitimacy of decision-making has gone 
down, partly due to the generally inadequate 

level of competence among local government 
personnel at all levels.

The BOC has noted a trend towards growing 
complaints about local governments and 
executive bodies at various levels. The Council 
received a total of 100 complaints4 over 2015-
2016. These complaints from businesses 
covered a wide range of issues and involved 
local government agency decisions that 
demonstrated:

	violations of domestic legislation;

	narrower interpretations despite a national 
trend towards deregulation;

	violations of the rights of investor carrying 
out local development projects;

	problems with relation to land use, and so 
on.

More detailed information about the distribution 
of these complaints can be found in Addendum 
1 to these Recommendations.

4  As of December 30, 2016.
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INTRODUCTION

INTRODUCTION

Carrying out an ambitious reform program 
in Ukraine aimed at stabilizing the economy 
is impossible without decentralization, which 
directly affects the business climate in Ukraine’s 
regions. All the branches of government have 
become involved in the process of devolving of 
power to the local level and a system providing 
institutional support for this process has been 
established.

A key component of reforming local 
governments is improving the system for 
providing administrative services across 
Ukraine. Still, in transferring power to provide 
administrative services from the central level 
to the local, a slew of problems arose that 
required resolution. For instance, the network of 
Administrative Service Centers is not sufficiently 
developed, their offices are not properly 
equipped, some services are not available at 
all, and local government officials tend to be 
underqualified.

BOC recommendations presented in the 
first part of this document are aimed at 
improving the separation of powers between 
executive bodies and local government, 
and developing systems and infrastructure 
to provide quality administrative services. 
They include: (i) completing the process of 
establishing a regulatory base for decentralizing 
government powers in all branches and areas of 
administrative and social services; (ii) developing 
and instituting state quality standards for 
services; (iii) continuing to expand the network 
of administrative services centers; and (iv) 
improving staffing for the decentralization 
process.

Strengthening the basic level of local 
government in territorial communities carries, 
along with positive effects, the risk of 
unlawful decisions being made by local 
government agencies. To minimize the 

possible consequences of such decisions, the 
BOC recommends more quickly adopting the 
necessary constitutional basis for regulating 
the devolution of power and at the same 
time establishing state oversight of the 
decisions made by local government agencies 
while continuing to work on amending the 
Constitution of Ukraine as necessary via Draft 
Law №2217а dated July 1, 2015.

For the successful continuation of reforms 
connected to decentralization and the 
implementation of all the stages envisaged in 
the Concept for reforming local administration 
and the territorial organization of government 
in Ukraine, the process of voluntary 
unification of communities needs to be 
completed. In addition to the positive aspects 
of unifying communities territorially, there are 
subjective factors that we present in this paper 
that hamper the voluntary unification and are 
slowing down the entire transformation process. 
For reforms to continue successfully, a series of 
laws needs to be passed:

	Draft Law №4772 “On amending certain 
legislative acts (with regard to the voluntary 
unification of territorial communities)” dated 
June 3, 2016;

	Draft Law №5520 “On amending certain 
legislative acts regarding the features 
of the voluntary unification of territorial 
communities located in adjacent counties” 
dated December 9, 2016;

	Draft Law №2489 “On serving in local 
government agencies” dated March 30, 2015.

In order to also provide institutional support 
for decentralization, the BOC recommends 
continuing to work on drafting transparent 
competitive procedures for selecting personnel 
to staff LGAs, and beginning to monitor 
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local state administrations and their officials 
to ensure impartial oversight of the public 
administration system in line with the new Law 
of Ukraine “On the civil service.”

There are also indirect issues with the unification 
of communities, such as the further fate of 
counties whose boundaries completely 
coincide with those of unified communities 
that have been established on their 
territory. The BOC recommends drafting 
legislation to address this.

Establishing a balance between the 
powers of LGAs and their responsibility 
for decisions is a key challenge in the process 
of decentralization. Based on the complaints 
the Council has been receiving, there is a 
clear trend towards more cases of abuse of 
office and exceeding authority by officials 
at local councils and state administrations, 
including situations when such actions or 
inactions have caused damage to businesses. 
The BOC’s recommendations suggest: (i) 
adopting the above-mentioned amendments 
to the Constitution; (ii) supporting the drafting 
of a Draft Law “On prefects;” (iii) drawing up 
Guidelines for approving standard statutes for 
territorial communities and sample provisions 
on elders; (iv) instituting a mechanism for taking 
officials working at local government agencies to 
court—for instance, by amending the Criminal 
Code and the Code on Administrative Violations 
to increase the liability of government personnel 
at the local level.

The adoption of the Law of Ukraine “On the 
voluntary unification of territorial communities” 
raised some other problems with the transfer 
of assets that previously were community 
property of the LGA. These processes, in 
turn, led to problems for businesses that 
were legally using such property. The BOC’s 
recommendations intend to provide LGAs 
with guidelines for actually carrying out the 
process of unifying communities, with particular 
attention to the procedure for transferring 

contractual commitments.

Certain practices also need to be instituted 
in the transfer of ownership of such assets to 
UTCs:

setting up a balance sheet of current liabilities 
related to such assets and informing the UTC of 
any such liabilities;

informing businesses with whom contracts 
for services or works have been signed with 
LGAs that they have been transferred to the 
ownership of a UTC.

Succession for the responsibilities of 
eliminated regional environmental 
agencies has not been established, which 
also raises problems for the registration of 
company reports on the emission of pollutants 
into the air. Right now, hundreds of commercial 
entities are facing this problem. The BOC 
believes that it’s imperative to regulate the 
transfer of the relevant functions to the State 
Environmental Administration in the manner 
provided for in CMU Resolution №1074 “On 
approving a Procedure for taking steps related 
to setting up, reorganizing or liquidating 
ministries and other central executive bodies” 
dated October 20, 2011. In addition, the 
procedure itself and the documentation 
requirements need to be brought in line with 
legislation on permit-issuing activities.

Land issues related to decentralization involve 
a large number of issues, although the BOC has 
only come across a few such cases. Mainly, they 
have involved protracted timeframes for issuing 
permits to draw up land development plans 
and approving such plans. For businesses, this 
kind of unconscionable behavior on the part of 
local government agencies causes construction 
schedules to go off track and even puts the 
completion of investment projects under threat. 
The BOC recommends drafting amendments 
to Arts. 53-5 of the Code of Administrative 
Violations to increase the liability of government 

INTRODUCTION
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officials in proportion to the severity of their 
breaches.

In addition, the issue of agreeing leases for land 
plots and extending them is another obstacle 
that businesses face when dealing with local 
government agencies. The BOC recommends 
drafting Guidelines for LGAs that would include: 

	the compliance of regulations governing 
the leasing of land plots adopted by local 
councils with domestic legislation;

	the application of clear rules in the actions of 
the LGA and lessee in drawing up a leasing 
agreement for a plot of land, including 
deadlines for the LGA to decide to agree or 
refuse to lease the plot, a list of required 
documents, public access to the text of the 
applicable regulation, and so on.

In handling the complaints that are submitted 
to it, the BOC can testify that local government 
agencies sometimes don’t have the necessary 
experience of setting up commissions to 
determine damages to landowners and land 
users, and to compensate for them. The 
Council considers it imperative to (i) draft 
guidelines for commissions set up by local 
state administrations and municipal executive 
committees of oblast-level city councils to 
determine the size of damages to land owners 
and users; (ii) adopt amendments to CMU 
Resolution №284 dated April 19, 1993 in order 
to establish (a) a clear and complete list of 
circumstances under which damages may be 
compensated to landowners and users, (b) a 
regulated procedure for reviewing requests for 
damages to be determined, and (c) timeframes 
for such requests to be reviewed and the 
necessary decision made.

INTRODUCTION
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LOCAL GOVERNMENT REFORM AND ITS IMPACT  
ON THE BUSINESS CLIMATE IN UKRAINE

1

Starting in Spring 2014, Ukraine undertook an 
ambitious reform program aimed at stabilizing 
the economy and improving the standard of 
living of its citizens. Ukraine and the European 
Union worked together to devise a reform 
agenda called the Association Agenda, whose 
last update was agreed in March 2015.5 
Among the top priorities on this agenda is 
decentralization, which is directly connected to 
the business climate in Ukraine’s regions.

The Preamble to the European Charter of Local 
Self-Governance, which Ukraine ratified in 1997, 
states that local governments are one of the 
main foundations of any democratic regime and 
the right of citizens to participate in the conduct 
of public affairs is one of the democratic 
principles shared by all member States of the 
Council of Europe.6 

Because of the importance of this issue, the 
process of guaranteeing local government 

and the transfer of powers from the center 
to the local levels, decentralization, is one of 
the most pressing reforms towards which the 
efforts of the President, Verkhovna Rada and 
Cabinet of Ministers are going. Decentralization 
is presented in Art. 132 of the Constitution 
of Ukraine as one of the foundations of the 
country’s territorial organization.

This can also be seen in the decision of the 
President and Verkhovna Rada to revise certain 
provisions of the Constitution of Ukraine related 
to the administration of territories in line with 
the European Charter of Local Self-Governance, 
a CMU instruction on broad devolution of 
power, and the adoption of the Concept for 
reforming local government and the territorial 
organization of government in Ukraine.7 
The Concept was one of the first reformist 
documents approved by the Government after 
the Revolution of Dignity, in April 2014.

5 https://eeas.europa.eu/sites/eeas/files/spravochnyy_material_ob_otnosheniyah_es_-_ukraina.pdf
6  http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/122
7 http://zakon5.rada.gov.ua/laws/show/333-2014-%D1%80

LOCAL GOVERNMENT REFORM AND ITS IMPACT  
ON THE BUSINESS CLIMATE IN UKRAINE
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All of Ukraine’s branches of government have 
been involved in the decentralization process:

The Verkhvona Rada has set up a Parliamentary 
Office for local government for the purpose 
of strengthening ties between the legislature 
and local governments, their associations and 
territorial communities, providing information 
and advice to local government agencies, and 
helping them resolve organizational issues 
regarding cooperation with the Rada.8

The President of Ukraine has set up a Regional 
Development Council9 as a consultative body 
under the Office of the President in order 
to promote effective interaction among 
government agencies and local governments in 
coming up with the best development model for 
local government and the territorial organization 
of government, and resolving issues related to 
the viability of the regions.

The Cabinet of Ministers set up a Reform Task 
Force for decentralization, local government 
and regional policy10 under the Ministry of 
Regional Development, Construction, Housing 
and Residential Services. It includes Ukrainian 
and Polish specialists, experts from the Council 
of Europe and the European Union, and 
representatives of the All-Ukrainian Association 
of Local Government Agencies.

The Interagency Commission coordinating 
regional development11,an institutional 

platform for coordinating the actions of CEBs 
and LGAs in formulating and implementing 
regional policy, together with 24 regional 
local government reform implementation 
offices, that is in all regions except Crimea, 
and a Regional Development Center under 
the Regional Development Ministry complete 
the reform coordination structure related to 
decentralization. 

As of August 2016, 12% of Ukrainians said they 
knew all about reforms, while 46% said they had 
heard something about it. Those for and against 
this initiative were split nearly equally, with 30% 
supporting it and 28% against.12

Among the issues that require an effective, rapid 
response, Ukraine’s lawmakers list:13

	deteriorating quality of and access to public 
services because of a shortage of resources 
among most local governments to carry out 
their own and delegated responsibilities;

	depreciated heating, sewage and water 
supply networks and housing stock, and the 
growing risk of a man-made catastrophe 
at a time when financial resources are very 
limited at the local level;

	a poor demographic situation in most 
territorial communities: aging population, 
depopulation in rural areas, and single-
industry towns;

1.1. Institutional support for the decentralization process

8 http://zakon3.rada.gov.ua/laws/show/1692/15-%D1%80%D0%B3
9 http://zakon3.rada.gov.ua/laws/show/224/2015
10 http://old.minregion.gov.ua/attachments/content-attachments/4183/PolozhennyaproCKR.pdf
11 http://zakon0.rada.gov.ua/laws/show/714-2015-%D0%BF
12 http://dif.org.ua/uploads/pdf/1819821056587c927fc496b4.35834231.pdf
13 http://zakon3.rada.gov.ua/laws/show/333-2014-%D1%80

LOCAL GOVERNMENT REFORM AND ITS IMPACT  
ON THE BUSINESS CLIMATE IN UKRAINE
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	 local socio-economic development policies 
that are inconsistent with the real interests of 
their communities;

	underdeveloped forms of direct democracy, 
the inability of community members to act in 
unison to defend their rights and interests, in 
cooperation with local government agencies 
and local executive bodies, to achieve 
common community development goals;

	declining professionalism among local 
government officials, partly because of the 
lack of competitiveness of local government 
agencies on the labor market and the waning 
prestige of such positions, which leads to 
ineffective administrative decisions;

	the corporatization of local government 
agencies, closedness and lack of 
transparency in their activities, and a high 
level of corruption, all of which leads to 
growing inefficiency in the use of resources, 
reduces the investment appeal of the area, 
and increases social tensions;

	excessive centralization of power in central 
executive bodies and of financial and 
material resources;

	the exсlusion of local governments from 
handling land issue and growing social strain 
among rural residents in the absence of a 
fully functioning local government.

In this way, it is clear that decentralization 
can offer SMEs in the regions new options 
for resolving these problems. Among others, 
they can participate in development projects 
supported by regional development funds, 
as well as with the support of infrastructure 
development grants for unified territorial 
communities and of local government 
development budgets. This includes 
modernizing transport infrastructure, basic 
services and communications.

The essence of this reform is to separate 
powers between central executive bodies and 
local government agencies, to improve their 
interactions, and to resolve problems such 
as when LGA powers do not correspond to 
their obligations and objectives. The issue is 
also about the transfer of power to the local 
level and shoring up the organizational and 
fiscal independence of territorial communities, 
whether rural, small town or urban. The related 
taxation model establishes a direct link between 
the fiscal activity of local government agencies 
and their financial options, which should force 
local governments to be more pro-active in 
developing the revenue potential of their region. 
This also means those powers that directly affect 
the business climate—and business itself.

LOCAL GOVERNMENT REFORM AND ITS IMPACT  
ON THE BUSINESS CLIMATE IN UKRAINE
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Decentralization aims to establish a reasonable 
territorial basis for local government agencies 
and central executive bodies to operate in order 
to ensure the availability and quality of the 
public services that they provide. 

The criteria for territorial administrative units 
at various levels are based on a three-tiered 
structure. The baseline is determined by the 
availability of public services in the community, 
such as how long it takes an ambulance to 
arrive, the fire department to respond, and so 
on:

	Region: Crimea, the 24 oblasts, the City 
of Kyiv and the City of Sevastopol will be 
reorganized into 27 regions;

	County: 490 counties and 178 oblast-level 
towns are in the process of decentralization. 
Plans are for 120-150 counties to remain;

	Community: 12,068 city, town and village 
councils. Every community will consist of 
several population centers: cities, towns and 
villages. Altogether, there will be 1,500-1,800 
communities. At every level, the territorial 
administration will be governed by a Council 
elected by the local community and the 
Council, in turn, will form an executive body.

As reforms of the territorial administration 
progress in Ukraine, decentralization is taking 
place in parallel, along with the transfer of 
power to the local level, along with the provision 
of administrative services to business and 
individuals.

At the regional level, among others, such issues 
are these are decided:

	registration of business, changes to statutory 
documents, cessation of business activity;

	setting working hours for stores, restaurants 
and services;

	 location of facilities for business purposes;

	placement of outdoor advertising;

	certain issues related to engaging customer 
capital (investor-developers) in developing 
civil and social infrastructure;

	 land issues;

	urban development issues, architectural and 
construction oversight, and others.

1.2. Territorial basis for LGAs to function and improve  
local services across Ukraine

LOCAL GOVERNMENT REFORM AND ITS IMPACT  
ON THE BUSINESS CLIMATE IN UKRAINE
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On May 16, 2014, the CMU passed Order 
№523-р “On certain issues in the provision of 
administrative services by central executive 
bodies through Administrative Services Centers” 
to enact the Law of Ukraine “On administrative 
services.”14 Some 50 administrative services 
were being provided in scattered government 
offices and this decision was intended to 
eliminate the corruption component in this 
sphere. Given that documents will now be 
taken in from individuals not by those making 
the decision but by an administrator who 
has no connection to the executive function. 
Timeframes for issuing documents will also be 
clearly established. The provision of services 
at Administrative Services Centers (ASC) will 
make the process more convenient and 
straightforward for individuals.

In cities and counties where the necessary 
infrastructure is already in place, people can 
register, and get the necessary business 
documents to register property rights, set up 
community organizations or print media at their 
nearest ASC. These Centers also provide land 
development documents, permits, including 
documents related to fire and health safety at 
commercial premises, and so on. ASCs have 
already been set up in all major cities and fully 
operational.

A number of ASCs in Kharkiv, Kyiv and Dnipro 
have web platforms where visitors can request 
specific services, sign up for an appointment, 
track their queries and requests, and get advice 
online. ASC administrators also notify applicants 
via e-mail or by phone about documents that 
are ready to be picked up. At some centers, 
applicants can even arrange fir the completed 
documents to be sent by mail so that they need 
not go to the ASC to get them.

However, some urgent issues with the way the 
ASCs operate still need to be resolved:15

	 in smaller and more distant population 
centers, the ASC network is underdeveloped;

	many ASCs aren’t properly set up: the 
premises are too small, the location is 
inconvenient, they have no ramps for 
wheelchairs, and so on; 

	 in larger cities, there aren’t enough ASCs to 
make administrative services truly accessible 
to all;

	 informational and technical charts are not at 
the necessary quality level at many ASCs;

	most ASCs don’t offer support services 
such as photocopying, banking services or 
document preparation on their premises;

	electronic services remain at a low level in 
the ASC network.

Most of the experts with whom the BOC met 
during the preparation of this report also noted 
that LGA officials lacked the qualifications and 
experience needed to handle much greater 
resources, opportunities and responsibilities. 
Moreover, there is a serious personnel shortage 
in areas where responsibilities are more 
complicated and require greater specialization, 
especially in the oversight of architecture 
and construction. The shortage of qualified 
personnel is felt even more in the smaller 
UTCs and communities whose centers are in 
villages or small towns. However, experts also 
noted that international organizations have 
been putting effort into running professional 
development courses and training workshops.

The Issue

14 http://zakon2.rada.gov.ua/laws/show/523-2014-%D1%80
15 According to materials at http://www.niss.gov.ua/articles/2373/

LOCAL GOVERNMENT REFORM AND ITS IMPACT  
ON THE BUSINESS CLIMATE IN UKRAINE
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To improve the separation of powers between 
CEBs and LGAs, and develop the system 
and infrastructure for providing quality 
administrative services, the BOC recommends 
that central executive bodies, depending on 
their powers:

	 finish drafting regulations governing the 
decentralization of government powers 
in all branches and spheres providing 
administrative and social services, and clearly 
identify the functions of local executive 
bodies and LGAs at all levels in terms of 
providing such services;

	draft and institute state quality standards 
and norms for administrative, social and 
other public services in the relevant spheres;

	continue setting up ASCs. To improve the 
quality and level of administrative services 

being provided, the Regional Development 
Ministry should, in coordination with other 
CEBs, ensure that consultative, expert, 
methodological and other support is 
provided to unified territorial communities so 
that they can set up and organize operations 
to provide administrative services in these 
centers;

	organize professional development programs 
for officials in LGAs, local council deputies, 
and civil servants at LEBs to improve 
personnel quality for the decentralization 
process and the future functioning of local 
executive bodies and LGAs so that they can 
properly exercise their new powers; engage 
relevant state institutions, associations 
of local governments and civil society 
institutions in this process.

BOC Recommendations:

LOCAL GOVERNMENT REFORM AND ITS IMPACT  
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Over 2014–2016, all the necessary basic 
legislation was adopted, inter-budgetary 
relations were reformed, and construction 
oversight and administrative services were 
decentralized, in order to establish properly 
functioning communities:

1) The Law of Ukraine “On cooperation among 
territorial communities” provided the 
conditions for Ukraine to institute five legal 
forms of cooperation. This is particularly 
significant now that decentralization has 
begun and key CEB powers are being 
transferred to local governments, provided 
that they can actually exercise these powers.

 For instance, the transfer of powers from 
the State Architecture and Construction 
Inspection to LGAs requires the latter to 
set up their own architectural bureau and 
hire certified architects to work there. Most 
rural communities are not in a position to 
set up and maintain such a service but they 
could set one up in cooperation with other 
communities.

2)  The Law of Ukraine “On the voluntary 
unification of territorial communities” 
establishes the requirements for the 
voluntary unification of territorial 
communities. Thanks to this law, so far 
366 new unified communities have been 
established.16

3)  Amendments to the Budget and Tax Codes 
have changed the approach to forming local 
budgets and provide:

	greater financial independence of local 
budgets;

	 incentives to communities to unify and form 
viable territorial communities by having the 
budgets of unified communities switch to 
direct budget transfers;

	authority to these communities that is equal 
to the powers of oblast-level towns while 
withdrawing the right to exercise delegated 
state powers from LGAs in villages, towns 
and county-level cities.

	an expansion of the existing local budget 
revenue base by:

	 – transferring fees for administrative services 
from the State Budget—except for the 50% 
administrative fee for the state registration 
of proprietary rights to real estate and their 
encumbrances, and the state registration of 
legal entities and sole entrepreneurs (FOP)— 
and customs duty;

 – increasing the environmental tax from 35% 
to 80%;

 – securing stable sources of revenue for 
local budgets: personal income tax based on 
new norms, with 60% going to the budgets 
of oblast-level municipalities, 15% to oblast 
budgets, and 40% to the Kyiv Municipal 
Budget, and 10% of corporate profit tax for 
the private sector to oblast budgets;

1.3. Setting up viable territorial communities  
and developing local entrepreneurship

16 https://www.drv.gov.ua/portal/!cm_core.cm_index?option=ext_gromada&prejim=1&pmn_id=145

LOCAL GOVERNMENT REFORM AND ITS IMPACT  
ON THE BUSINESS CLIMATE IN UKRAINE



19www.boi.org.ua

 – introducing a fee on the retail sale of 
excisable goods such as beer, alcohol, 
tobacco and petroleum products worth 
2–5% of the sales value, which will go to local 
budgets, as of 2015;

 – expanding the property tax base by 
including commercial, that is, non-residential, 
property, as of 2015.

These additional financial resources and the 
ability to resolve community issues are the 
key advantages of the leadership of unified 
territorial communities with their new status. 
Still, surveys taken by think-tanks show that 
additional resources are mainly being spent 
on renovations and construction, when 
there’s a real need for investment projects 
directed at increasing the economic potential 
of their communities. The main reason is a 
lack of proper experience on the part of LGA 
employees and their apathy towards learning 

new skills. Again, BOC recommends providing 
professional development for LGA staff, as 
mentioned earlier. 

4)  Decentralization is also taking place in the 
social and cultural spheres and a clear 
separation of competencies based on the 
principle of subordination. Certain education, 
medical and cultural events and facilities 
are being handed over from the state to the 
regional and local levels.

The expectation is that all these measures will 
foster business development in the regions, 
the attraction of investments, a growing pace 
of territorial development, and job creation. 
What’s more, the balance between powers 
and responsibility for decisions transferred to 
administrative bodies is the key challenge in 
implementing these reforms.

LOCAL GOVERNMENT REFORM AND ITS IMPACT  
ON THE BUSINESS CLIMATE IN UKRAINE
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1.4. Establishing state oversight of local government  
agency decisions

The decentralization taking place in Ukraine 
provides for a stronger basic level of local 
government in territorial communities, aimed 
at, among others, strengthening the unity in 
the public sector by establishing a direct link 
between the State Budget and that of territorial 
communities.

At the same time, this decentralization carries 
risks that unlawful decisions might be taken by 
local government agencies, especially at the 
oblast level. For this reason, the immediate 
enactment of Sec. 2 Art. 144 of the Constitution 
of Ukraine, which establishes a procedure for 
rescinding the decisions of LGAs if they are 
not in line with the Constitution or the laws 
of the land, needs to be a top priority for the 
Verkhovna Rada.

Establish a constitutional basis for regulating 
the devolution of power and simultaneously 
instituting state oversight of LGA decisions 

while continuing to work on amending the 
Constitution as necessary, via Draft Law №2217а 
dated July 1, 2015.

The Issue

BOC Recommendations:
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1.5. Completing the voluntary unification of territorial 
communities

The Concept for reforming local government 
and the territorial organization of power 
anticipates expanding the jurisdiction of the 
community LGAs to all its territory. Still, despite 
the positive aspects of unifying territorial 
communities, subjective factors are hampering 
this voluntary unification and are slowing down 
the entire transformation process.

First of all, resistance on the part of various 
stakeholders is getting in the way. Most often, in 
this context, it is village and town heads, some 
of whom are resisting unification because they 
don’t want to risk losing their positions. The 
situation is complicated further because it’s 
nearly four years until the next local elections, so 
this tendency could persist for some time yet.17

Another reason is the reluctance of more 
financially healthy territories to unify with 
those that are poorer. This is typically either 
larger cities, especially oblast-level cities, with 
solid sources of revenue for their budgets, or 
communities on whose territories profitable 
companies or gas stations are located.

Moreover, some population centers are seeing 
the problems other UTCs have run into and 
are in no hurry to take the step to unify. For 
instance, UTC LGAs are still restricted as to 
jurisdiction over their territories, and so they are 
unable to plan the development and utilization 
of all of their territory because the system of 
urban development documentation is designed 
so that community councils can commission and 
approve planning documentation exclusively 
within the limits of population centers.

Beyond population centers, the development 
of urban planning documentation is within 
the authority of the county. Problems like this 
were sharply felt by UTCs in 2016, when they 
attempted to carry out infrastructure projects 
among the population centers that belong to 
their community. Even landscaping between 
population centers or issuing fines for polluting 
the environment within the territory of the 
community but outside a population center 
does not belong to the competency of the 
unified community. The fact that UTCs are 
unable to draw up documentation covering 
their entire territories is a major deterrent 
to potential investors and to proper land 
management.18

Finally, there are some gaps in communication 
that are also slowing the unification of territorial 
communities. Among others, some experts have 
mentioned in conversations the lack of impartial 
information about the unification process itself, 
which has led to growing fear about the negative 
impact on business.

The need to complete the unification of 
communities as soon as possible is also 
mentioned in a report by the Strategic Advisory 
Group for Supporting Ukrainian Reforms 
(SAGSUR) called, “Towards a Decisive Package 
of Reforms in Ukraine.”19 Among other issues, 
the international specialists focused on the 
fact “democratic” approaches to unifying 
communities are ineffective and that the 
Government needs to be authorized to 
streamline the procedure while local councils 
are obligated to take its opinions into account. 

17 http://dif.org.ua/uploads/pdf/1819821056587c927fc496b4.35834231.pdf
18 http://gazeta.zn.ua/internal/o-decentralizacii-uspehah-riskah-i-roli-parlamenta-_.html
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The Government of Ukraine has declared 
decentralization a top priority and intends 
to complete it in the current year, 2017. The 
main objective now is pushing through sectoral 
reforms in education, medicine, administrative 
services, land issues, road infrastructure, and 
territorial planning.20

Still, for decentralization to continue 
successfully, a series of laws, need to be 
adopted:

	Draft Law №4772 “On amending certain 
legislative acts (with regard to the voluntary 
unification of territorial communities)” dated 
June 3, 2016;

	Draft Law №5520 “On amending certain 
legislative acts regarding the features 

of the voluntary unification of territorial 
communities located in adjacent counties” 
dated December 9, 2016;

	Draft Law №2489 “On serving in local 
government agencies” dated March 30, 2015.

The adoption of these laws would not only 
close up a number of gaps in legislation that 
affect the decentralization process, but would 
also ensure a balance between powers and 
responsibilities for LGAs. Polls carried out by 
think-tanks also show that Ukrainians want the 
legislative framework for decentralization to be 
completed as soon as possible and adopted by 
the Verkhovna Rada.21

19 SAGSUR report “TOWARDS A DECISIVE PACKAGE OF REFORMS IN UKRAINE: Proposals on key reforms for public discussion”, 
September 2016

20 Conference on decentralization issues under the Office of the President of Ukraine in Odesa, January 2017.
21 http://dif.org.ua/uploads/pdf/1819821056587c927fc496b4.35834231.pdf

To continue carrying out reforms in the 
territorial organization of government and local 
government based on decentralization, the BOC 
recommends continuing to work on legislation 
and regulations underpinning reforms and the 
necessary institutional support in a number of 
key areas:

	adopting laws that remove legal gaps and 
foster voluntary unification of territorial 
communities (№4772 dated June 3, 2016, 
and №5520 dated December 9, 2016);

	adopting the Draft Law №2489 “On serving 
in local government agencies” dated March 
30, 2015, which defines the principles, legal 
and organizational basis for serving in local 
government agencies, regulates the status of 
LGA employees, and ensures comprehensive 
reforms of serving in LGAs, keeping in mind 
the staffing needs for decentralization;

	 instituting drafting transparent competitive 
procedures for selecting personnel to staff 
LGAs and the executive bodies of local 

BOC Recommendations:
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governments, and formulating the necessary 
qualification requirements;

	beginning to monitor and evaluate the work 
of local state administrations and their 
officials to ensure impartial oversight and 
greater effectiveness in public administration, 
in line with the new Law of Ukraine “On the 
civil service.”

One “side” issue that needs to be dealt with 
in the unification of territorial communities is 
the further fate of counties whose boundaries 
completely coincide with those of unified 

communities that have been established on 
their territory. There are already administrative 
units where the process of unifying territorial 
communities has been completed: Lyman in 
Donetsk Oblast, Narodychi in Zhytomyr Oblast, 
Stara Syniava in Khmelnytsk Oblast, and Snovsk 
in Chernihiv Oblast.22 Interestingly, all four 
cases of newly-formed unified communities 
completely cover their county territories. In the 
case of Snovsk, the local community includes 
both the county center and all the population 
centers in Snovsk County. 

According to officials who are responsible for decentralization, the legal basis for county councils to 
continue to function has disappeared and this issue needs to be regulated.23

The Regional Development Ministry and oblast 
state administrations should join forces with 
all-Ukrainian associations of LGAs to draft a 
law establishing the procedure for the further 

functioning or elimination of county councils in 
counties whose boundaries coincide completely 
with those of territorial communities.

BOC Recommendation:

22 http://decentralization.gov.ua/news/item/id/3959
23 http://m.0462.ua/news/1504597
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EXCEEDING AUTHORITY AND ABUSE  
OF POWER AT THE LOCAL LEVEL

2

Decentralization will hand broad powers to 
local government agencies. Still, how effectively 
the LGA resolves local problems, how rationally 
it uses budget revenues, how well it attracts 
investors, and its business environment will 
depend considerably on the decisions the 
LGA makes. This means establishing the 
balance between the powers of officials at local 
government agencies and their responsibility for 
decisions that they make is a critical task in the 
decentralization process.

Based on the complaints the Council has 
been receiving, there is a clear trend towards 
more cases of abuse of office and exceeding 
authority by officials at local councils and state 
administrations, including situations when such 
actions or inactions have caused damage to 
businesses. Businesses have also complained 
about the failure of local government agencies 
to carry out the decisions of central government 
agencies.

The main reason for such abuse at the regional 
level is the generally low level of professionalism 
among employees at state administrations 
and local government agencies. This problem 
also directly affects the progress of voluntary 
unification into territorial communities.

To improve the qualifications of public 
employees at local administrations and 
to regulate the balance of powers and 
responsibilities of officials at local government 
agencies, a key step is to adopt a new version 
of Law of Ukraine №2489 “On serving in local 
government agencies” dated March 30, 2015, 
which is in line not only with the European 
Charter of Local Self-Governance but also with 

Ukraine’s commitments as established in CMU 
Order №847 “On implementing the Association 
Agreement between Ukraine, on one side, and 
the European Union, the European Atomic 
Energy Community (EurAtom), and their 
member countries on the other side” dated 
September 17, 2014.

To make UTCs work more effectively and 
improve the level of qualifications of employees 
at local government agencies, the BOC 
recommends drawing up Guidelines for 
approving standard statutes for territorial 
communities and sample provisions on 
elders that LGAs might use in their work. The 
authorities of various officials of the LA should 
also be separated clearly in these documents, 
along with their areas of responsibility.

One very specific reason for the growing cases 
of abuse of office and exceeding authority by 
officials at local government agencies is the lack 
of responsibility at LGAs for actions or inactions 
that damage business. Ukraine lacks the 
necessary regulations on this issue.

Thus, Sec. 1 Art. 74 of the Law of Ukraine “On 
local government in Ukraine” says: “agencies and 
local government officials are responsible for 
their actions before the territorial community, 
the state, legal entities and physical persons.” 
What’s more, given that local government 
agencies as a rule make decisions collegially, it 
becomes impossible to take any one official to 
court or to prove their role in a given decision. 
Given the situation, it is extremely important to 
have a mechanism for actually taking individual 
LGA officials to court. This makes it useful to 
consider amending the Criminal Code and the 

The Issue
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Administrative Violations Code to increase the 
responsibility of LGA officials for exceeding their 
authority and making illegal decisions.

The details received in BOC complaints suggest 
there is a need for workable mechanisms to 
oversee UTCs that would make it possible to 
protect the rights and interests of enterprises 
while at the same time not infringing on the 
authorities of local government bodies. The BOC 
has noted a legislative initiative to enact the 
provisions of Sec. 2 Art. 144 of the Constitution 
of Ukraine, which call for a procedure for 
rescinding the decisions of LGAs if they are not 
in line with the Constitution and laws of Ukraine.

The implementation of these constitutional 
provisions is provided for in a Draft Law №2217а 
“On amending the Constitution of Ukraine (with 
regard to the decentralization of power)” dated 
July 1, 2015, which has already been mentioned 

in this report, and the Draft Law “On prefects.”

The institution of prefects is intended to become 
a workable mechanism once the Constitution 
is amended in regard to the decentralization 
of power and, of course, after local state 
administrations are eliminated. What’s more, 
for prefects to become completely functional 
mechanism to oversee the constitutionality 
and legality of LGA decisions, the prefect 
should have the power to rescind any acts 
by local government agencies that violate 
the Constitution or Laws of Ukraine and 
simultaneously appeal to a court.

Introducing a comprehensive mechanism for 
protecting the rights and interests of business 
and individuals would seriously alter the basis 
for local government and have a positive impact 
on the regional investment climate.

The subsidiary of a French company that 
produces and processes kaolin filed a complaint 
with the BOC because, it said, the Volnovakha 
County State Administrator was refusing to 
extend the Complainant’s lease on a plot of land.

The Complainant turned to the Donetsk 
Oblast Military and Civil Administrator with 
an application to extend the lease. The 
Complainant’s application was formally 
approved, and DOMC Administrator ordered 
the VCS Administrator to sign an extension to 
the original lease for a 10-year term, as the 
company has a permit to exploit the subsoil 
until December 5, 2030. The VCS Administrator 
refused to do so, arguing that the heavy 
machinery uses to transport extracted kaolin 
was severely damaging roads in Volnovakha.

Having studied the matter, the BOC 
addressed the County Administrator with a 
recommendation to reconsider the decision and 
agree to an extension of the lease on the land 

plot. The BOC also sent a request to verify the 
reasons for the delay in extending the lease to 
the DOMC Administration.

In their official response, the Volnovakha County 
State Administrator noted that there was a 
criminal case against the Complainant and that 
the Environmental Inspectorate was in the midst 
of an audit of the Complainant’s activities to 
determine whether the site was used for the 
stated purpose. In this regard, the BOC brought 
up the case with Volnovakha Police in January 
2016 to find out the reason for the criminal 
investigation. It turned out that the case had 
been initiated over the illegal use of natural 
resources in an area that was not actually being 
leased by the Complainant.

As a result of the BOC’s involvement, on 
February 22, the Volnovakha County State 
Administrator signed an extension to the lease. 
The case was successfully closed.

Case №1
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The Complainant, a community organization, 
appealed to the BOC regarding a conflict of 
interest in Novovolynsk City Council. Apparently, 
the Council was not implementing resolutions 
issued by the administrative board of the Volyn 
Oblast Office of the Antimonopoly Committee 
(AMC) on December 30, 2014.

According to the Resolution, the City Council 
was to bring its procedure for transferring 
municipal community property into lease in line 
with the provisions of the Law of Ukraine “On 
leasing state and municipal property” dated 
April 10, 1992. This meant that lease value 
assessment methodology had to be revised, but 
the Council had neglected to do so, which, in 
turn, violated the Law on maintaining economic 
competitiveness.

Working closely with the Volyn State 
Administration and Novovolynsk City Council, 
the BOC requested the two to provide an 
explanation. The evidence suggested that the 
Competition Law had, in fact, been violated. 
The BOC took action and issued a number of 
recommendations, such as bringing existing 
leases into line and to draw up new ones 
exclusively in accordance with the provisions of 
current legislation. It also recommended strict 
compliance with the Competition Law.

All of the BOC recommendations were carried 
out within three months and the case was 
closed.

Case №2

EXCEEDING AUTHORITY AND ABUSE  
OF POWER AT THE LOCAL LEVEL

A year and a half ago, a private enterprise 
that coats metal products in paint turned to 
the BOC with a complaint. Since the end of 
2013, the Department of Ecology and Natural 
Resources of the Kyiv City State Administration 
refused to issue a pollutant emission permit to 
the company but kept raising objections to the 
Complainant’s documents and insisting on the 
provision of new arguments to justify the volume 
of emissions.

Upon closer examination, the BOC concluded 
that the permit should have been extended 

based on the submitted documents without 
any requirement for new justifications. The 
BOC investigators met a number of times with 
officials at the Kyiv City State Administration 
and the Environment Ministry. This issue was 
also raised during a meeting between BOC 
investigators and Kyiv Mayor Vitaliy Klitschko.

Eventually, through the efforts of the BOC, the 
Complainant received a permit with no expiry 
date. The case was successfully closed.

Case №3
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	Supporting Draft Law №2217а “On amending 
the Constitution of Ukraine (with regard to 
the decentralization of power)” dated July 1, 
2015, and the Draft Law №2489 “On serving 
in local government agencies” dated March 
30, 2015;

	Supporting the Bill “On prefects,” which 
give prefects the power to rescind any acts 
by local government agencies that violate 
the Constitution or Laws of Ukraine and 
simultaneously appeal to a court;

	Recommending that the Ministry of Justice 
draw up Guidelines to approve standard 
statutes for territorial communities and 
sample provisions on elders;

	Providing a mechanism for taking individuals 
working at local government agencies 
to court—for instance, by amending 
the Criminal Code and the Code on 
Administrative Violations to increase the 
liability of government personnel at the local 
level.

BOC Recommendations:

EXCEEDING AUTHORITY AND ABUSE  
OF POWER AT THE LOCAL LEVEL



28www.boi.org.ua

SOME PROBLEMS EMERGING DURING 
DECENTRALIZATION

3

3.1. Transferring property from an executive body  
to territorial communities

The adoption of the Law of Ukraine “On the 
voluntary unification of territorial communities” 
launched the process of unifying villages, towns 
and cities in Ukraine. At the same time, the 
formation of unified territorial communities 
(UTCs) and their switch to direct relations with 
the State Budget, a number of issues arose 
over the transfer of assets that had been the 
community property of LGAs to the unified 
territorial communities. This process also 
created problems for businesses that had been 
using such community property on a legal basis.

LGAs frequently find themselves in the same 
situation in trying to represent the common 
interests of territorial communities. According 
to Art. 18 of the Law of Ukraine “On local state 
administration,” local state administrations 
have authority to finance institutions and 
organize education, the arts, research, and 
medicine, which had been transferred to the 
administration of LGAs and represent the 
common interests of territorial communities. 
In terms of exercising these powers, separate 
departments of LSAs draw up contracts, such 
as contracts to supply heating, with private 
commercial entities for financial, material and 
technological support for educational facilities 
that are the community property of the related 
LGA.

As a result, the educational facility might belong 
to the LGA, but the lease on the premises that 
made it possible for the school’s boilers to be 
upgraded and the contract to supply heating 
to this school have been signed with the LSA’s 
Department of Education. Today, the formation 
of UTCs makes them the successors to all the 
property, rights and responsibilities of the 
territorial communities, in accordance with Sec. 
3 Art. 8 of the Law of Ukraine “On the voluntary 
unification of territorial communities,” while the 
educational and cultural institutions that are 
community property of the county council are 
transferred to the UTC.

However, because the responsibilities and 
liabilities of the local executive body do not 
get transferred to the UTC under the current 
succession procedure in the law, some 
companies are running into problem where 
the UTC is the successor to the rights and 
responsibilities of the community but not those 
of the local executive body, such as the LSA’s 
Department of Education 

And so, a company that signed a contract with 
the local Department of Education to supply 
heating to a school and invested money in 
reconstructing or re-equipping its boilers, de 
jure has no way to sign a contract with the 
appropriate UTC (its executive body), to continue 

The Issue
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to supply heating and thus get returns on its 
investment in the school’s heating system.

Moreover, as is evident in the complaints 
coming to the Business Ombudsman Council, 
once educational facilities are transferred to 
the territorial community, such companies can’t 
always even get back the property that was 

used to modernize the heating systems at such 
facilities. Similar cases show that when property 
is moved to the balance of the UTC, the local 
state administration does not properly inform 
this community about property that is on the 
premises of, say, a school, but actually belongs 
to a third party, such as a service provider. 

The BOC received a complaint from an 
enterprise that supplies heat to educational 
facilities in one of the counties in Zhytomyr 
Oblast and installs solid fuel boilers in boiler 
rooms that it rents at rural schools. This 
also involved replacing old equipment. The 
Complainant has a lease with the Oblast 
Department of Education. In addition, the 
Complainant and the ODE signed an agreement 
to supply heat after the company won a tender. 
The Complainant hired professional operators 
for the boiler and provided fuel, reducing public 
costs.

In December 2015, the secondary schools 
and research facilities were transferred to the 
community property of the village council. 
Because of this change, the Complainant had 
to renew heating supply contracts with the 
new owner. Instead, the village council chair 
refused to sign new agreements. The council 
also restricted the Complainant’s access to the 

rented boilers and placed the Complainant’s 
solid fuel boilers on the village council’s books.

Meanwhile, since March 2016, a criminal 
investigation has been underway, launched 
by the county police department in Zhytomyr 
Oblast in which a representative of the 
Complainant was acknowledged as a victim and 
questioned. Village council officials were also 
questioned. 

As a result of BOC intervention, a written 
request was sent to the village council chair to 
explain the circumstances of its misconduct. 
During the course of several telephone 
conversations, it was agreed to restore 
unimpeded access by the Complainant to its 
property.

The BOC recommended that the Complainant 
remove its property without delay. The case was 
closed.

Case №4
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	The Regional Development Ministry should 
join forces with all-Ukrainian associations 
of LGAs and similar organizations to 
provide LGAs and LEBs with guidelines for 
actually carrying out the process of unifying 
communities, with particular attention to 
the procedure for transferring contractual 
commitments.

	The CMU, especially CEBs that were 
managing educational, cultural, research 
and medical institutions and organizations, 
should be required, in the process of 
transferring such properties to UTCs, to:

 – prepare a list of current liabilities related 
to assets on their balance and inform the 
unified territorial community about all such 
liabilities;

 – notify enterprises with whom service and 
other contracts have been made on behalf 
of such CEBs and institutions about their 
transfer to UTC ownership.

BOC Recommendations:

3.2. Transferring the functions of eliminated regional 
environmental offices

CMU Resolution №159 “On the elimination of 
territorial offices of the Ministry of Environment 
and Natural Resources” dated March 13, 
2013, states that the territorial offices of the 
Environment Ministry, such as oblast state 
environmental protection administrations, are 
being eliminated as legal entities with public 
rights.

In line with an Instruction on the substance and 
procedure for preparing reports inventorizing 
pollution emitted by enterprises, which was 
approved by Order №7 of the Ministry of 
Environmental Protection and Nuclear Safety, 
dated February 10, 1995, the now-eliminated 
oblast state environmental protection agencies 
were responsible for registering such reports on 
air pollution. After such a report was registered, 

a business was issued permission to continue to 
emit a certain level of pollutants. 

With the elimination of the State 
Environmental Protection Administration, the 
question arose of transferring responsibility 
for registering reports on emissions of 
pollutants. The Procedure for the transfer 
of powers from CEBs in case of elimination 
or reorganization was established by CMU 
Resolution №1074 dated October 20, 2011.24 
Point 6 of this resolution states that, when a 
CEB is eliminated and its tasks and functions 
are transferred to other CEBs, the rights and 
obligations of such bodies also transfer to 
those CEBs that are designated in a related 
CMU act.

The Issue

SOME PROBLEMS EMERGING  
DURING DECENTRALIZATION

24 CMU Decree №1074 “On approving a Procedure for taking steps related to setting up, reorganizing or liquidating ministries 
and other central executive bodies,” dated October 20, 2011.
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Still, the Cabinet of Ministers has not approved 
the necessary act regarding the authority of 
the eliminated oblast state environmental 
protection administrations and so they have 
not been properly transferred to departments 
of the OSA, the way the law requires. As a 
consequence, OSA departments are refusing 
to register company reports inventorizing the 
emission of pollutants, claiming that they are not 
authorized to do this.

In addition, the State Regulatory Service has 
noted that there is an issue with regulating the 
actual procedure for issuing permits to emit 
pollutants into the air. To receive it, businesses 
need to carry out a special inventorization.

According to Sec. 1 Art. 4 of Law of Ukraine 
№2806-1V “On the permit system in commercial 
activity” dated September 6, 2005, the list and 
requirements for documents that commercial 
entities must submit to get a permit are 
established exclusively by laws that govern all 
matters related to the granting of permits. 

In addition to this, Law of Ukraine №2707-ХІІ 
“On protecting the atmosphere” dated October 

16, 1992, does not provide a complete list and 
requirements as to documents that commercial 
entities must submit for a permit to release 
pollutants into the air. This means that, right 
now, the list and requirements as to documents 
that need to be submitted for a permit are 
established by Order №7, which contravenes the 
provisions of the law on permits.

To understand the scale of this problem, BOC 
analyzed data from MinEco and data from select 
OSAs. Open data from MinEco25 for 2015 shows 
that 227 commercial entities that use stationary 
plant emitting Group 1 pollution needed to get 
permits. For commercial entities using stationary 
plant emitting Group 2 and Group 3 pollutants, 
Donetsk Oblast alone issued 274 related 
permits26 in 2015, while in Zaporizhzhia Oblast 
another 297 permits were issued.27

In short, the noted shortcomings in the 
regulatory base have led to many industrial 
enterprises being unable to get the necessary 
emission permits for long periods of time, while 
an even larger number of companies are forced 
to undergo administrative procedures that are 
not required by Ukrainian law.

25 http://www.menr.gov.ua/protection/protection3/regulation/256-dozvilna-diialnist
26 Letter to the Donetsk OSA Department of Environment and Natural Resources №07-283 dated January 24, 2017.
27 Letter to the Zaporizhzhia OSA Department of Environment and Natural Resources № 179/021-22/04.1 dated January 25, 

2017.

SOME PROBLEMS EMERGING  
DURING DECENTRALIZATION
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A company complained to the BOC in 
connection with the unlawful refusal of the 
Donetsk Oblast State Department for the 
Environment and Natural Resources (SDENR) to 
register reports listing sources of air pollution.

According to Ministry of Environment and 
Natural Resources Order #177 dated May 
10, 2002, and approving instructions on 
the proper procedure and criteria for state 
accounting and monitoring of objects, including 
enterprises, institutions, organizations and 
individual entrepreneurs, that have or may have 
an adverse impact on human health and air 
quality, and the types and volume of pollutants 
being emitted into the air, a letter registering 
emissions inventory reports must be included in 
state accounting and monitoring.

In compliance with the SDENR Regulations 
approved by Order of the Donetsk Oblast 
State Administrator #257 dated May 17, 2013 
(amended), the Department is assigned to issue, 
reject applications for, cancel, renew, issue 
duplicates of, or terminate the consideration of 
permits in accordance with the law. However, 
the Department claims that it is not the legal 
successor of the State Environmental Protection 
Administration in Donetsk Oblast, and so it has 
refused to register reports listing sources of air 
pollution.

On its part, MinEco insists on the principle of 
continuity of authority, based on their letter 
#5/3-6/4519-16 dated May 16, 2016: “The 
powers of state environmental protection 
departments in the oblasts and the cities of Kyiv 
and Sevastopol, which are not, in fact, fulfilling 
their statutory functions have been transferred 
(functional succession) to the agency responsible 
for environmental issues at the local level, 
that is, the oblast Kyiv and Sevastopol state 
administrations."

However, the position of the Department’s 
management is contrary to the MinEco position. 
They say that their institution is not related to 
the state registration related to air protection 
and should therefore not perform state 
functions in this regard.

The BOC is currently working on a 
recommendation that the Environment Ministry 
should consider amending its Regulations on 
the content and procedure for reporting on 
emissions by enterprises, which was approved 
by Ministry Order #7 dated February 10, 1995, in 
order to consolidate the functions of registering 
inventory reports with the Ministry and oblast 
administrations.

Case №5

SOME PROBLEMS EMERGING  
DURING DECENTRALIZATION

	MinEco, together with the Ministry of 
Finance, Ministry of Economy and Ministry 
of Justice, in accordance with the CMU 
Regulations, should regulate the issue of 
transferring the responsibilities and functions 
of the State Environmental Protection 
Administration in the procedure provided for 
in CMU Resolution №1074 “On approving a 
Procedure for taking steps related to setting 
up, reorganizing or liquidating ministries 
and other central executive bodies,” dated 
October 20, 2011.

	МinEco, the Justice Ministry and the State 
Regulatory Service should draft amendments 
to the Law of Ukraine “On protecting the 
atmosphere” to ensure that a list and 
document requirements for commercial 
entities seeking a stationary plant emissions 
permit are established in a special law.

BOC Recommendations:
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LAND ISSUES

LAND ISSUES4

4.1.Issuing permits for land development plans and approvals

Ukrainian law states that in order for an 
interested party to be allowed to lease a 
plot of land that is owned by the state or the 
community, they need to first get permission to 
draw up a land development plan. Then, their 
land development plan needs to be approved by 
a competent government agency.

Depending on the location of the land plot, 
whether it’s within a population center or 
outside its limits, this competent agency could 
be the territorial office of the State Service 
for Geodesy, Cartography and Cadastre or an 
authorized local government agency.

Art. 123 of the Land Code establishes clear 
timeframes for applications for such permits 
to be reviewed and land development plans 
approved. Among others, the review of 
documents for a permit to draw up land 
development plans is supposed to be completed 
within a month of the day the request is 
received. The decision to grant permission to 
use the plot of land, that is, the approval of 
the land development plan, is supposed to be 
made within two weeks of receiving the plan. 
If a mandatory state audit of the land use 
documentation is required by law, then the 

decision is made after a positive conclusion to 
the audit. 

Still, in practice, the timeframes for applications 
for permits to draw up land development plans 
and for those plans to be approved are often 
violated. Even the fact that Sec. 3 Art. 123 of 
the Land Code contains the concept of “tacit 
consent” for the review of applications for 
permits to draft land development plans has 
had little positive impact on the situation. Even 
if they make use of the “tacit consent” principle, 
those applicants simply cannot get approval for 
the plans they have developed. What’s more, 
the responsibility of an official from a local 
council or LEB for violating the timeframes for 
approving land development plans is capped at 
a fine of UAH 850, according to Arts. 53-5 of the 
Administrative Violations Code.

Based on the complaints it has received, the 
Business Ombudsman Council sees that the 
delays in reviewing such request can range from 
a few weeks to several months. For a company, 
this kind of unconscionable behavior on the 
part of LGAs causes construction schedules to 
go off track and even puts the completion of 
investment projects under threat. 

The Issue
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An enterprise that designs and constructs 
wind power facilities turned to the BOC with a 
complaint over numerous groundless refusals 
by the Zaporizhzhia Oblast Main Department 
of the State Service for Geodesy, Cartography 
and Cadastre to grant permission to develop a 
land survey project to lease a plot of land. The 
situation had remained a stalemate for a year.

Having examined the Complainant’s documents, 
the BOC investigator sent the Zaporizhzhia 
Oblast Geodesic Service a request to resolve 
the issue by granting permission for the land 
survey project to go ahead. Not having received 

a proper response, the BOC sent a letter to the 
director of the service and to the profile Deputy 
Premier with a request for an objective review of 
the Complainant’s application. At the same time, 
the Business Ombudsman personally discussed 
the land survey issue during a meeting with the 
Governor of Zaporizhzhia Oblast during a visit to 
the oblast on October 3, 2016.

On October 10, the Complainant notified the 
BOC that the problem had been resolved and 
permission for to develop a land survey project 
was granted. The case was successfully closed.

A farm enterprise turned to the BOC with a 
complaint over the groundless refusal of the 
Zhytomyr Oblast Main Department of the State 
Service for Geodesy, Cartography and Cadastre 
to grant permission to develop a land survey 
project to lease a plot of land in the Berdychiv 
area for grazing and haying. The Complainant 
had made several attempts to obtain permission 
since April 2015, but was turned down each 
time.

The first rejection the Geodesic Service justified 
due to a large force of water flow into a pond 
located on the site. The second refusal, in 
September 2015, was based on the fact that the 
Public Cadastral Map showed that private land 
plots were located on the site claimed by the 
Complainant.

Over February-March, the Complainant 
submitted several more applications to the 
Zhytomyr Oblast Geodesy Service. In response, 
the Service referred the Complainant to a 

technical error and reported that there was 
neither a pond nor private land on the territory 
under consideration, but the procedure for 
granting permission to develop land survey 
projects had been rescinded.

The BOC recommended that the Complainant 
re-submit the documents for approval to the 
Geodesy Service in accordance with Art. 123 of 
the Land Code. The Complainant filed such an 
application at the end of April.

On May 18, the BOC offered the Geodesy 
Service a recommendation to impartially 
consider the documents submitted by the 
Complainant and to speed up the process.

On June 7, the BOC received an official 
statement from the Zhytomyr Oblast Geodesy 
Service saying that the order granting 
permission to the Complainant to develop a 
land survey project had been registered. The 
case was successfully closed.

Case №6

Case №7

LAND ISSUES
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	MinAgro, the Justice Ministry and the 
State Regulatory Service should draft 
amendments to Arts. 53-5 of the Code of 
Administrative Violations to increase the 
liability of government officials in proportion 

to the severity of their breaches, such as 
ignoring deadlines, both for approving 
land development documentation and for 
reviewing applications for permits to draw up 
land development plans.

BOC Recommendations:

4.2. Issues with leasing land plots and extending existing leases

One more obstacle that business runs into 
in dealing with local government agencies in 
Ukraine is the issue of signing land use leases 
and extending them after the initial term ends.

According to Art. 2 of the Law of Ukraine “On 
land leases,” local councils are the leasors of 
land plots that are community property. And 
so, whoever would like to lease a plot that is 
community property needs to sign a lease with 
the appropriate LGA or local council.

LGAs are supposed to make the decision to 
lease out a plot of land. This means that every 
LGA drafts and approves local rules to regulate 
the procedure for making the decision to lease 
out land plots and the procedure for signing 
and extending leases on land plots. From what 
BOC has seen in the complaints it has received, 
these local regulations adopted by local councils 
are not always in line with Ukrainian law and 
are not always openly accessible for potential 
developers to read.

For instance, a Procedure for the transfer or 
lending of community-owned municipal land 
into use or ownership, approved by Kyiv City 
Council Decision №63/9120 on February 28, 
2013, regulates this issue in Kyiv. However, 

problems arise for businesses with signing and 
extending the terms of land leases, because this 
Land Transfer Procedure does not sufficiently 
regulate matters on a legal level: (1) it does not 
provide timeframes for the local government 
agency to make its decision to agree/refuse to 
lease a given land plot; (2) it does not provide 
timeframes for the local government agency to 
accept or reject a request to extend a land lease 
agreement; (3) it does not provide clear rules 
for local government agencies and individuals 
interested in leasing a land plot or extending an 
existing lease to act.

Notably, the approach to regulating the process 
of extending a land lease provided in Kyiv’s 
Land Transfer Procedure contravenes Art. 33 
of the Law of Ukraine “On land leases,” which 
establishes a month for reviewing this kind 
of request from a lessee. In short, this kind 
of approach has considerably expanded the 
discretion of LGAs compared to the restrictions 
written into in the Law of Ukraine “On land 
leases.”

As a consequence of these shortcomings in 
the Land Transfer Procedure, it has taken as 
much as several months to extend a land lease 
in the City of Kyiv, in some cases. At the same 

The Issue

LAND ISSUES
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time, some lessees have had their situation 
resolved in a matter of weeks. Yet in both cases, 
the actions of the LGA were completely in 
compliance with the Land Transfer Procedure. 
Clearly this kind of situation fosters the growth 
of non-competitive conditions for getting land 
leases—and the risk of corruption in this sphere. 

Thus, there is an urgent need to establish a 
single approach to the procedure for granting 
the right to use plots, the procedure for 
signing and extending the terms of a land lease 
agreement that is approved by LGAs.

An enterprise turned to the BOC seeking 
assistance in concluding a long-term lease with 
the Kyiv City State Administration. The necessary 
decision had been made by the City Council 
and a draft agreement had been drawn up 
by the Administration. However, according to 
the Complainant, Administration officials kept 
postponing the signing of the agreement by the 
Mayor of Kyiv.

The BOC submitted an official request to the 
City Administration and introduced the case 
for review by the expert group. On October 
17, the BOC received an official response 
from the city stating that the draft agreement 
had been drawn up and forwarded to the 
Complainant for notarial certification. According 
to the Complainant, the selected private notary 
was refusing to present the draft agreement 
before obtaining an informal request from 

the city administration. Shortly afterward, the 
Complainant wrote that this informal request 
had been obtained.

The Complainant informed the BOC that, as of 
November 21, the draft agreement has been 
submitted to the City Administration for signing, 
but the Administration claimed that it had not 
received the contract.

This particular case demonstrated that the 
procedure for signing agreements with the Kyiv 
City State Administration lacks transparency, 
which is reflected in our systemic report. The 
current normative regulation does not contain 
a clear description of the procedure and 
how the signing of the land leases should be 
organized, thus leaving officials an opportunity 
for unjustified delays. The BOC is continuing to 
investigate this complaint.

Case №8

LAND ISSUES
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At the regional level

The KSMA should amend the Procedure for 
the transfer or lending of community-owned 
municipal land into use or ownership, approved 
by Kyiv City Council Decision №63/9120 on 
February 28, 2013, so that it:

	 includes clear timeframes for LGAs to make a 
decision to agree or refuse to lease a plot of 
land;

	provides timeframes within which LGAs 
must make a decision to accept or reject an 
application to extend a land lease agreement;

	provides clear rules for LGAs and lessees to 
act in drawing up a land lease agreement or 
extending an existing lease, and timeframes 
for these actions.

At the national level

The Regional Development Ministry, together 
with MinAgro and the State Regulatory Service 
should develop recommended guidelines for 
local government agencies regarding:

	compliance of land lease-related regulations 
adopted by local councils with Ukrainian law;

the inclusion of clear rules for clear rules for the 
LGA and individuals interested in leasing a 
land plot or extending an existing lease to 
act, including clear timeframes for LGAs to 
make decisions to offer or not offer a land 
plot for lease, a list of required documents, 
publicly accessible texts of related 
regulations, and so on.

BOC Recommendations:

LAND ISSUES
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4.3. Using the Procedure to determine and compensate 
damages to landowners and users

Arts. 95 and 157 of the Land Code provide for 
a developer to have the right to compensation 
for damages caused through loss of income 
during a temporary inability to use leased land. 
Sec. 3 Art. 157 of the Code states that the 
procedure to determine and compensate losses 
to landowners and users is established by the 
Cabinet of Ministers.

According to the Procedure for determining 
and compensating damages to landowners 
and users approved in CMU Resolution №284 
dated April 19, 1993, the value of damages is 
determined by commissions set up by the Kyiv 
and Sevastopol Municipal and County State 
Administrations, and the executive committees 
of city or oblast-level city councils. This means 
that, to have its losses as a land user valued and 
then compensated, a business must first turn 
to the necessary committee at the local state 
administration or the local council.

Based on the complaints that have come to it, 
the BOC sees that local government agencies 
often don’t have the necessary experience to set 
up commissions based on this Procedure. The 

process of setting up the necessary commission 
and drafting provisions to establish the basis on 
which such a commission will act can only begin 
after the landowner or user files the necessary 
request.

Given that (1) Art. 157 of the Land Code contains 
an exclusively declarative rule about the right 
of landowners and users to compensation for 
losses, (2) the Procedure in Resolution №284 
provides no methodology for determining 
the value of any losses, and (3) the Procedure 
also does not offer timeframes for reviewing 
requests to have the value of losses determined, 
local government agencies take a very long 
time setting up such specialized commissions. 
The problem is exacerbated by the fact that 
this Procedure offers only a very general list of 
circumstances under which an interested party 
can claim damages. Moreover, the list is very 
dated as it was last revised in 2004.

As a result, there is no single approach among 
LGAs to understanding the circumstances under 
which damages might be compensated to 
landowners and users.

LAND ISSUES
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A company turned to the BOC with a complaint 
against the inaction of the Radomyshl County 
State Administration in setting up a special 
Commission to determine and compensate 
for damages to land owners and users and 
establish the damages caused by the illegal 
occupation of the Complainant’s land within the 
territory of two villages, Novobudivka and Huto-
Potiyivka, by another enterprise.

Starting in December 2015, the Complainant 
repeatedly submitted applications demanding 
that a Commission be formed by the 
Radomyshl Administration. On March 1, 2016, 
a Commission was finally formed and its 
composition approved.

On reviewing the Complainant’s numerous 
requests, the Radomyshl Administration 
responded that the application would be 
considered only after the approval of a draft 
regulation on the determination of and 

compensation for damages to land owners 
and users by the State Regulatory Service. 
On June 30, the SRS rejected the Radomyshl 
Administration’s approval of the draft because it 
was not incompliance with the law.

Upon further investigation, it was established 
that the procedure for compensating damages 
had to be determined by the Cabinet of 
Ministers. According to established procedure, 
determining the amount of damages is the task 
of Commissions formed, among others, by the 
county administrations.

The BOC recommended that the Radomyshl 
County State Administration’s Commission 
consider the Complainant’s application and 
draw up a report on the results of its review. 
The Radomyshl Administration then carried 
out the BOC recommendation. The case was 
successfully closed.

Case №9

	The Ministry of Agricultural Policy and Food, 
together with the Ministry of Environment 
and Natural Resources should prepare 
guidelines for damages to landowners and 
users to be determined by commissions set 
up by local state administrations and the 
executive committees of local councils and 
those of oblast-level cities;

	The Ministry of Agricultural Policy and Food, 
together with the Ministry of Environment 
and Natural Resources, the Justice Ministry 
and the State Regulatory Service, should 
ensure the adoption of changes to CMU 
Resolution №284 dated April 19, 1993, to 
establish:

 – a clear and thorough list of circumstances 
for compensating damages to land owners 
and users;

 – a regulated procedure for reviewing 
requests to establish the extent of damages;

 – timeframes for reviewing requests to 
establish damages and making the necessary 
decision.

BOC Recommendations:

LAND ISSUES
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ADDENDUM

Total number of complaints submitted

Geography

55

23

14

8

100 Local councils/ 
municipalities, other

Local councils/ 
municipalities, landplots

Local councils/municipalities, 
rules and permits

Local councils/municipalities, 
investment disputes

complaints
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