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IntRODUctIOn

It is my pleasure to present the second quarterly 
report of the BOc* of Ukraine. In the nearly five 
months since we started working on May 20, 
2015, we have put every effort into our mission 
to improve the business climate in Ukraine by 
easing the regulatory burden on business and 
maintaining a dialog with entrepreneurs and 
government institutions.

In the third quarter of 2015, 197 complaints 
were lodged: a 14% increase from the 
172 complaints submitted in the first reporting 
quarter. In the current quarter, we also 
successfully closed 40 cases, with a direct 
financial impact of more than UAH 115 million.

With transparency pivotal for us as an 
organization, the council actively seeks feedback 
from complainants throughout the investigation 

process and after closing each case. Our 
analysis of the feedback received by the end of 
this quarter showed that 76% of complainants 
were “very much satisfied” with our work and the 
other 24% said they were “satisfied.”

Among the obstacles Ukrainian businesses 
face, problems with administering business 
taxes were among the most acute. Dilatory 
VAt reimbursements, manual intervention 
in electronic VAt declarations, the absence 
of a centralized system of tax avoidance risk 
assessment, refusal to register VAt taxpayers, 
state tax and fiscal agencies exceeding their 
authority during inspections, unfounded 
criminal proceedings against business, and 
repeated failure on the part of central and local 
government officials to enforce court rulings 
in favor of a business remained among the 

Dear Friends, colleagues and Partners,

* BOC and the Council are used interchangeably throughout the text to refer to the Business Ombudsman Council
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most critical issues in the reporting period. 
the council prepared comprehensive systemic 
report “Problems with administering business 
taxes in Ukraine” to help resolve the problems 
we identified.

We also prepared practical recommendations 
in our systemic report “Problematic issues in 
the area of cross-border trading in Ukraine” for 
improving the current practice of foreign trade 
regulation, looking at licensing, quota allocation, 
dual-use goods determinations, enforcement, 
and so on. We hope that recommendations 
provided in this report will help Ukraine improve 
its position in the World Bank Doing Business 
ranking where currently Ukraine is at 154th** 
place.

As we have stated publicly before, we uphold 
our commitment to signing Memoranda of 
Partnership and cooperation with the key 
government agencies that have the strongest 
impact on Ukraine’s business climate—and the 
ones against whom the most complaints have 
been lodged. 

In this reporting quarter, the council signed a 
Memorandum of Partnership and cooperation 
with the Ministry of Justice, providing for two 
specialized expert groups to be co-chaired by 
the respective Deputy Minister of Justice and 
the designated Deputy Business Ombudsman, 
to analyze selected complaints submitted to 
the council in the spheres of state registrations 
and mandatory enforcement of court decisions. 
Should this independent panel discover 
evidence of illegal actions on the part of a 
Ministry official, that official will be held liable.

Right after the end of this reporting period, the 
council committed itself to signing a similar 
memorandum with the State Fiscal Service, 
the government agency subject to the most 

complaints during our first two quarters.

I also continued my working visit schedule, 
traveling to Donetsk, Dnipropetrovsk, and Odesa 
Oblasts, where I met with both business and 
government representatives. We discussed the 
most urgent issues and opportunities to expand 
the investment potential of these regions. 
Following my working visit to Dnipropetrovsk 
Oblast, the Governor’s Office offered public 
assurance that it would cooperate and its 
readiness to tackle the problems local SMes 
encounter. 

During this reporting quarter, I had the 
privilege of sharing the council’s experience 
in launching activities in Ukraine at two 
distinguished international events: the “Anti-
corruption Reform and Business Security in 
Ukraine” roundtable in London and the 16th 
International Anti-corruption conference 
in Malaysia. the audience at the two events 
combined included more than 800 participants 
from over 100 countries. From the transparency 
standpoint, I believe this opportunity to share 
our work and achievements with international 
organizations, entrepreneurs, civil servants and 
the media was very timely and useful.

I realize that we are at the very beginning of a 
long journey to make Ukraine an attractive place 
to invest and do business in. thus, it’s been very 
encouraging to see mostly positive reactions 
among state authorities to our requests and 
recommendations. 

I look forward to more opportunities to 
share feedback, ideas, complaints and 
recommendations as to how we might help 
Ukrainian business develop and conquer new 
markets, and restore public trust in constructive 
dialog with the government.

Algirdas Šemeta 
Business Ombudsman 

** On October 27, 2015, the new Doing Business 2016 ranking was published where Ukraine ranked 109th.
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complaint trends in figures

1.1. number of complaints received
(Clause 5.3.1 (а) of Rules of Procedure) 

197
passed the preliminary 
review procedure and are 
currently being considered

complaints were declined 
as not fitting the eligibility 
criteria set by the Rules of 
Procedure

cases were closed after 
completion of investigation.

Сomplaints are undergoing 
the preliminary review 
procedure

the number of complaints 
grew at an exponential rate 

since the council launched its 
operations on May 20, 2015. 

By the end of the reporting 
period (4.5 months  since launch)  the overall number  of complaints  totaled 369.

1

67

26

64

40

In the second quarter 
of its operations,
the Business Ombudsman’s 
office received

complaints
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1.2. the term of the preliminary review of complaints

1.3. Grounds for declining complaints

(clause 5.3.1 (b) of Rules of Procedure)

(Clause 5.3.1 (с) of Rules of Procedure)

During the reporting quarter, the council’s decisions to consider  
or dismiss a complaint were made, on average, in eight working days,  
two days less than the 10-day period provided in current regulations  
for the preliminary assessment of complaints. 

84%

2days
less

16%
were lodged by small 
and medium enterprises  
(SMes)

of complaints

complaints

complaints

of complaints
were lodged by large 
companies.

During the reporting period were dismissed  
for the following reasons:64

54

24%

23%

12%

11%

9%

7%

4%

4%

3%

3%

18%

29%

9%

2%

7%

11%

2%

15%

5%

2%

the party affected by the alleged 
business malpractice has not 

exhausted  at least one instance of 
an administrative appeal process

the complaint submitted was subject 
to court or arbitral proceedings, or in 

respect of which a court, arbitral or 
similar type of decision was made 

the complaint failed to comply  
with the requirements to the form

the complaint did not comply with the 
other eligibility criteria

In the opinion of the Business 
Ombudsman, the complainant did not 

provide sufficient cooperation

complaints arising in the context of 
private-to-private business relations 

complaints in connection with the 
legality and/or validity of any court 

decisions, judgments and rulings 

In the opinion of the Business 
Ombudsman, the complaint had no 

substance

complaints filed after the expiry of the 
limitation period 

Anonymous  
complaints

Second reporting quarter

In the previous  
quarter were  
dismissed

First reporting quarter
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1.4. Government agencies subject to the most complaints

Do you file a complaint against private business?

Has court, arbitral or similar type of decision already  
been made regarding your complaint?

Has one year passed since the last occurrence  
of business malpractice?

Have you exhausted at least one instance
of an administrative appeal process?

check if your 
complaint  
meets the 
council’s criteria

1

2

3

4

NO

NO

NO

NO

YES

YES

YES

YES

Your complaint is eligible  
for consideration  
by Business Ombudsman

42% 12% 9% 8% 5%
 
the State Fiscal 
Service of Ukraine, 
including the State tax 
Inspection, and  
the customs Service. 

the Prosecutor’s 
Office. 

Municipal 
administrations 
(councils).

Ministry 
of Internal 
Affairs.

each of: the Parliament,
the cabinet of Ministers, 
the President, State 
enforcement Service,  
the Ministry of Justice. 

Overall, based on statistics of two consecutive reporting 
quarters, the “anti-ranking” of complainees has basically 
remained unchanged, with State Fiscal Service  
of Ukraine being the leader of the chart.
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1.5. the term for complaint reviews

1.6. Geographical distribution of complaints received

 (clause 5.3.1 (d) of Rules of Procedure)

It took, on average, 8 weeks to review the cases 
that were closed during the reporting period, 
which is 4 weeks less the three-month term 
provided for case reviews in current regulations.

Quarter IIQuarter III

Based on the results  
of two consecutive reporting quarters, 
Kyiv has remained  
the most active region  
in terms of number  
of submitted complaints. 

This reflects the nationwide geographical structure  
of registered businesses, most of which are registered  
in the capital region. In this quarter complaints have been received 
from all regions of Ukraine, but for Khmelnytskyi, chernivtsi  
and Lugansk Oblasts. 

complaints have come to the BOc from all regions of Ukraine. As in the previous reporting quarter, 
a half of all complaints were lodged in Kyiv (85) and other cities in Kyiv Oblast (13).  In descending 
order, complaints were also received from Dnipropetrovsk (18), Zaporizhzhia (10), Kharkiv (8) and 
Zakarpats'ka (7) Oblasts. 

4weeks
less
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complaint trends and notable cases2
the issues brought up in the complaints we receive reflect the full range of systemic problems faced 
when doing business in Ukraine. We feel the situation especially acutely, since every complaint lodged is 
a real problem that companies and entrepreneurs face every day. We don’t prioritize complaints based 
on the company’s jurisdiction or the size of its assets. We work on a case-by-case basis and intend to 
continue using our authority and our expertise to resolve conflicts and, when necessary, to demand the 
much-needed action from the Government of Ukraine.

2.1. Subject of complaints received
(clause 5.3.1 (h), (i) of Rules of Procedure) 

Analysis of the 
complaints 
received in 
the second 

quarter of the 
BOc operations 

demonstrates 
that Ukrainian 

businesses most 
frequently come 
across such key 

problems.

16%
12%

9%
9%
8%
7%
7%
6%
4%
3%

19%

exceeding of authority by state tax  
and fiscal agencies during inspections

Dilatory VAt refund 

Requests to facilitate  
legislation drafts/ amendments

Actions of local  
councils/ municipalities

Unfounded criminal  
proceedings against business

Repeated failure of central and local state officials 
to enforce court rulings in favor of a business 

Ministry of Justice  
enforcement/ registration service 

Problems with  
the electronic VAt declaration

Refusal of VAt taxpayer registration

Other

customs procedures, including determining customs 
value of goods, as well as licensing, quota allocation, 
dual-use goods expertise, and enforcement 
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2.2. Information on closed cases

in the previous 
reporting quarter.

40
5
cases 
compared

closed 
cases 

In the reporting  
period the BOc closed 

to

115
million

UAH

Direct financial
impact of closed cases 
amounted to over
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the BOc experts have issued recommendations to state authorities in all 45 closed cases. Some of 
these recommendations have already been implemented, the other require monitoring and follow-up.

*the figure may differ from the number of closed cases because the BOc experts sometimes merge similar cases into one and 
issue one recommendation to state authorities to tackle the systemic problem.

total number of 
recommendations 
issued during two 
reporting quarters*

number of 
recommendations 
issued  
in Quarter II

number of 
recommendations 
implemented  
by 30 September

number of 
recommendations 
issued  
in Quarter III

number of 
recommendations 
pending by 
30 September

33 3 30 21 12

Recommendations provided

Breakdown of closed cases by subject:

MinJustice registration service
Actions of state regulators
Legislation drafts/amendments
tax inspections
State companies investment/commercial disputes
Permits and licenses in export/import operations
tax VAt refund
Ministry of Internal Affairs’s procedural abuse
Actions of local councils/municipalities
customs administrative proceedings
tax VAt electronic administration
tax status 09
Prosecutors’ Office actions
Permits and licenses in construction area
natural Monopolies inactivity/delays (e.g., Ukrzaliznytsia)

1 2 3 4 6 7 8 9 105
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2.3. notable cases

#1 
Cancellation of the 
decision of State Tax 
Inspection regarding 
accrual of over UAH 6 
million of income tax 
and penalties

Complainee:
State tax Inspection in 
Holosiivskyi District of 
the city of Kyiv; Main 
Department of State Fiscal 
Service of Ukraine

complaint in Brief:
the complainant is an entity  founded by four major state banks to 
set up classical mortgage refinancing scheme through issuance of 
mortgage-backed securities (the “company”).

During February-March 2015, the StI of Holosiivskyi District 
conducted the tax inspection of the company and issued the act, 
according to which the company operations, essentially comprising 
acquisition of financial loans granted by third party banks, were 
recognized as not subject to p.30 p.4 of tax code transitional 
Provisions, allegedly due to the absence of condition to repurchase 
the liabilities and, therefore, subject to taxation on a common basis.

As a result, by virtue of StI decision additional UAH 4.8 million of 
income tax and UAH 1.2 million of penalties were demanded to 
be paid by the complainant. Additionally, StI violated the tax code 
condition regarding maximum allowed duration of the tax inspection.

Actions taken:
the BOc thoroughly analyzed the decision in question, the respective 
provisions of the tax code of Ukraine along with the company’s 
contractual templates. We also met with complainant’s tax advisor and 
SFS representatives and received confirmations from the company 
counterparties regarding disputed operations reflection in their 
financial statements. the BOc recommended SFS to recognize the 
facts provided and satisfy the inquiry of our complainant.

Result achieved:
As a result, SFS of Ukraine decided to cancel StI decision notice 
and decision of first level appeal, which saved the complainant over 
UAH 6 million.
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#2 
State Fiscal Service 
officials abuse power at 
the oblast level

Complainee:
State Fiscal Service in 
Dnipropetrovsk Oblast

complaint in Brief:
On June 16, 2015, the complainant addressed the BOc with 
information about alleged abuse of power by the State Fiscal Service 
(SFS) in Dnipropetrovsk Oblast. 

the complainant said that the local SFS office had abused its powers 
by forcing taxpayers to use an unofficial website to download a 
template of a tax reporting agreement. In the complainant’s opinion, 
this put the taxpayers in an unfair position and granted tax authorities 
additional controlling  powers. According to legislation, taxpayers are 
supposed to use the official website, www.sfs.gov.ua, to download 
documents. 

Actions taken:
the BOc approached the SFS with an official request to stop its 
malpractice. the BOc also sent a request to the State Fiscal Service 
to look into the Dnipropetrovsk office’s practices.

Result achieved:
the State Fiscal Service examined all the web resources used 
by regional tax inspections. Unofficial website in Dnipropetrovsk 
oblast was closed. On August 4, the BOc received an official 
response from the State Fiscal Service with its position regarding 
such malpractice. In its letter, the SFS addressed its officials with a 
demand to use the official website and official internal instructions/
orders developed by the Service for receiving and processing 
electronic documents from taxpayers. the State Fiscal Service also 
warned that if such malpractice were repeated in the future, the 
heads of those offices would be held liable for the violation of this 
procedure.
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#3 
Business Ombudsman 
Council facilitates 
overdue VAT refund

Complainee:
An Oblast tax Inspection

complaint in Brief:
the BOc received a complaint challenging an Oblast tax Inspection’s 
negligence in paying a long-overdue VAt refund to the complainant. 
the VAt refund amount was specified in a respective statement issued 
by a government oversight body as the result of an off-site tax audit.

In accordance with the tax code of Ukraine, the Oblast tax Inspection 
should have filed a conclusion specifying the VAt amount to be refunded 
with the State Funds treasury Service within a five-day period following 
the completion of the off-site tax audit. However, the agency failed to do 
so and, consequently, the complainant did not receive the much-needed 
funds to use in daily business operations. the complainant addressed the 
stated agencies with inquiries numerous times, without result.

Actions taken:
After accepting the complaint for review, the BOc immediately 
addressed the Oblast tax Inspection with an inquiry, to establish 
the reason for the delay in filing its conclusion confirming the 
amount of VAt to be refunded by the State Funds treasury Service. 
the tax Inspection referred to “bureaucratic procedures” as the 
reason, but could not state the legal grounds for its dilatoriness. 
After speaking with the Oblast tax Inspection office, the investigator 
sent a formal inquiry to its oversight body.

Result achieved:
two days after the BOc’s actions, the complainant was paid the 
overdue VAt refund in full. the refunded VAt amount had a positive 
impact on the complainant’s business.
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#5 
Boryspil International 
Airport fails to fulfill 
financial obligations

Complainee:
DP Boryspil International 
Airport

complaint in Brief:
On June 20, 2015, the Business Ombudsman council received a 
complaint from a private enterprise that DP Boryspil International 
Airport, a state enterprise, had failed to fulfill its financial obligations 
under a service contract.

Actions taken:
Having examined the documents and been assured that the private 
enterprise was justified in demanding proper payments including 
penalties, BOc specialists wasted no time in addressing the 
management of the state enterprise directly, requesting that it fulfill 
its financial obligations.

For a period of time, BOc specialists tried to establish 
effective communication with the management of DP Boryspil 
International Airport but the enterprise’s employees did not 
engage in constructive dialogue and the issue was not addressed 
substantially. 

Result achieved:
As a result of persistent efforts by the BOc, the state enterprise 
eventually fulfilled its financial obligations under the service contract 
and the complainant received all outstanding amounts due.

#4 
Architecture and 
construction agency 
delays issuing permit

Complainee:
the State Architecture and 
construction Inspection

complaint in Brief:
On June 23, 2015, a wholesale and retail distributor of liquefied 
petroleum gas (LPG) and gasoline filed a complaint against malpractice 
at the part of the State Architecture and construction Inspection 
(SAcI). SAcI was apparently putting the issuance of building permits on 
hold, which had led to financial and reputational losses on the part of 
the complainant.

the complainant had submitted an application package three times to 
SAcI, but each time the reasons for refusing to issue the permit were 
changed by the controlling authority.

Actions taken:
On August 15, the BOc submitted an official note to the State 
Architectural and construction Inspection with a request to issue 
the permit.

Result achieved:
two days after the BOc’s official request, SAcI issued the building 
permit. the case was closed.
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#6 
Odesa FEA office refuses 
to register foreign 
investment

Complainee:
Department for Foreign 
economic Activity and eU 
Integration, Odesa Oblast 
State Administration 

complaint in Brief:
On June 25, 2015, the Danish shareholder of a Ukrainian engineering 
service company filed a complaint with the BOc. the complainant had 
made a share capital contribution in Danish krones (DKK). However, 
the Department for Foreign economic Activity in Odesa refused to 
register this share capital contribution as a foreign investment on 
the ground that the UAH equivalent of the DKK contribution amount 
exceeded the declared UAH share capital contribution amount 
by UAH 250. this discrepancy arose because of UAH currency 
fluctuations and constituted a difference between the UAH equivalent 
of the contribution declared by the shareholders on the date of 
the corporate protocol and UAH equivalent of the contribution 
calculated based on the nBU official exchange rate on the date of the 
contribution. In order to proceed with the registration of this foreign 
investment, the Department required from the complainant to adjust 
its corporate documents by amending the charter and protocol on 
increasing share capital so that the UAH equivalent of the share capital 
contribution was calculated on the date of the contribution, as stated 
in the information card on foreign investment contributions. the 
complainant filed an appeal unsuccessfully. the intercession of the 
embassy of Denmark did not help, either. 

Actions taken:
the BOc determined that, according to Article 5 of the Law “On the 
Foreign Investment Regime,” the UAH conversion of foreign investment 
amounts is to be performed according to the official nBU exchange 
rate. the law does not specify the date when the conversion should 
be calculated. Pursuant to the law, the complainant performed 
the UAH conversion calculation as of the date of the protocol on 
increasing share capital. Once the investment arrived in Ukraine 
and was converted into UAH by the servicing local bank, the positive 
difference arising because of currency fluctuations was included 
in the complainant’s taxable income. In support of its position, the 
Department referred to the Rules for Filing an Information card, 
approved by cabinet Resolution #139 dated March 6, 2013, where the 
UAH conversion of a foreign investment amount should be deemed as 
of the date of the investment.

However, the BOc investigator determined that, in practice, it may 
be quite difficult for an investor to adjust corporate documents as 
required by the Department since, from the viewpoint of Ukrainian 
corporate legislation, such change/adjustment may appear 
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unacceptable to the State Registrar, the agency responsible for 
registering changes to charter documents. the BOc investigator 
had a number of telephone conversations to discuss the case with 
a Department official and the Ministry of economic Development 
and trade, to which the Department is subordinate. the conclusion 
was that the Department was not justified in requiring the 
complainant to change its corporate documents. the BOc did not 
issue formal recommendations to the Department since it was 
quite cooperative and was willing to find an amicable solution. 

Result achieved:
On July 20, 2015, the Department informed the BOc that the 
foreign investment had been registered. the case was closed.

#7 
Problem with the scrap 
metal exporting

Complainee:
Ministry of economic 
Development and trade of 
Ukraine (MoeDt), Ministry 
of ecology and natural 
Resources (MoenR)

complaint in Brief:
On May 15, 2015, Association of exporters of scrap metal addressed 
the BOc. the complainant stated that the existing scheme of quotas 
allocation for the scrap metal export was not transparent, lead to 
numerous violations of active law and abuse of power by state officials. 
Still, this approach to quotas allocation was introduced by the MoeDt 
several years ago and has caused numerous complaints on behalf 
of market players since then. Additional obstacle is requirement to 
receive the certificate from the MoenR that exporting scrap metal 
complies with so-called “Green List” of wastes. Such certificate must 
be received each time. the term of issuance of such certificate is 30 
days, while the permission for export of the scrap metal issued by the 
MoeDt is also limited to 30 days.   

Actions taken:
BOc investigated the matter thoroughly, studied the relevant legislative 
base, held a number of meetings with state officials, international 
experts and market players and found out the following:

	Simultaneous licensing and quotas for the scrap metal export 
contradict the national legislation on foreign trade;

	the quotas volume should be reduced in any case due to 
affiliating with WtO and undertaken commitments;

	the timeframe of inclusion into “Green list” is too long and 
creates conditions for corruption on the part of state officials.
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#8 
The right to lease the 
land

Complainee: 
Kyiv city State 
Administration (KcSA), Kyiv 
Minicipal council (KMc)

complaint in Brief:
On June 16, 2015, a big private enterprise with foreign investment 
turned to the BOc. Allegedly, since 2007 the complainant has been 
making numerous attempts to reenter into the land lease agreement 
with the KMc, but these attempts failed due to the bureaucracy and 
inactivity of the Kyiv municipal officials. Besides, BOc had grounds to 
consider that the officials from the KcSA intended to “speed up” the 
resolving of the case by means of “extra remuneration”. 

Actions taken:
After examining the regulatory base and all the supporting 
documents the BOc investigators determined that the complainant 
had all legal  rights to prolong the land lease of the land plot. 
the BOc representatives conducted negotiations with the Land 
Department of the KcSA. On July 10, 2015, BOc submitted 
recommendations to the head of KcSA asking to include the issue 
on granting the land plot into the lease into the agenda of the 
nearest session of the KMc and support it.   

Result achieved:
On May 26, 2015, the Land Department of the KcSA approved the 
draft decision of the KMc on granting the land plot into the lease. 
Later on, during the session of the KMc on September 10, 2015, 
deputies supported the decision on granting the land plot into the 
lease to the complainant. 

Result achieved:
On August 27, 2015, BOc submitted an official letter to the MoeDt 
with recommendations on improving existing procedures and 
regulations. BOc also provided recommendations to MoenR, 
based on which the latter reduced the term from 30 to 10 days. 
Recommendations are subject to further monitoring and follow up.
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2.4. complainants’ Feedback

transparency is pivotal for us as an organization. throughout investigation process, we continuously 
communicate with our complainants, send them feedback questionnaires after closing each case and 
post updates on our Facebook page and website to get into the dialog with our stakeholders.

76%
24%

of complainants 

with our work,
other 

said they were
satisfied

At the end  
of the reporting 
period,

 satisfied
 very much

Business Ombudsman council 
gives hope in restoring public 
trust and transparency of doing 
business in Ukraine.
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At the 
moment, 
the Business 
Ombudsman 
council is the 
only body 
in Ukraine 
capable of 
effective 
pre-court 
problem-
solving.

I learned 
by my own 
experience 
that the 
Business 
Ombudsman 
council in 
Ukraine does 
work, operate 
and help 
entrepreneurs 
to defend their 
rights.

 Your decision is a landmark that 
gives confidence that Ukraine 
chose the right path – the path of 
attractiveness to foreign investors.
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SYSteMIc RecOMMenDAtIOnS

Recommendations to the Government of Ukraine 3
Reports with systemic recommendations on administering business taxes and cross-border trading in 
Ukraine are presented in separate documents to this operational report .

3.1. Systemic report  
“Problems with administering business taxes in Ukraine”
this report has been prepared by the Business Ombudsman council in response to the increasing 
public demands to rectify various systemic deficiencies in the activities of the Ukrainian tax authorities. 
the magnitude of the problem is, among others, evidenced by the fact that more than 40% 
of the complaints received by the BOC since May 2015 were filed to challenge alleged malpractice 
of the tax authorities at all levels.

Due to their sheer quantity and substantial 
variety this report does not purport to provide 
a comprehensive overview of all problems in 
the sphere of business taxation in Ukraine. 
Instead, the report concentrated on a taxonomy 
of continuous problems with the administration 
of business taxes in Ukraine that affect day-to-
day activities of the Ukrainian businesses and, 
hence, require prompt and effective response 
from the Ukrainian tax authorities.

this report commences by our study of recently 
introduced system of the VAt electronic 
administration – one of the most turbulent 
issues for the corporate taxpayers in Ukraine – 
followed by the analysis of the current situation 
with VAt cash refund, which has historically 
been one of the most significant problems in 
the Ukrainian tax system. the third issue we 
paid attention to in this report is the practice 
at the part of the tax authorities to abuse their 
authority to verify the actual location of the 
taxpayers by assigning taxpayers’ with the so-
called “state 9 status”, which triggers various 
negative ramifications to the latter. the fourth 
systemic issue we attended to is the problem 
with the tax audits carried out by the tax 
authorities. the last systemic problem studied 
in this report is the inefficient functioning of 
the procedure of the so-called “administrative 
appeal” aimed at enabling taxpayers to challenge 
the malpractice of the tax authorities.

Our analysis of the foregoing systemic problems 
unveiled two major cross-cutting deficiencies 
attributable to the Ukrainian tax administration 
system as a whole. In our view, both of them 
require adequate redress, at least by ensuring 
that the contemplated amendments to the tax 
code are sufficiently effective.

First, it is the poor level of communication 
management of the Ukrainian tax authorities 
at all levels (including both the State Fiscal 
Service and tax authorities at the lower levels). 
It is too often the case that the local tax 
authorities, being driven by the fiscal approach, 
do not demonstrate willingness to build equal 
horizontal communication with the taxpayers. 
Furthermore, communication gaps are also 
very strong in relations between the State 
Fiscal Service and the public. thus, a significant 
amount of the information, relevant and/or 
descriptive of the activities of the State Fiscal 
Service, is not disclosed to public or disclosed in 
a rather limited form. Hence, there is a strong 
need to regularly disclose certain data and 
statistics to the public. Among other things it is 
expected that such an approach should enable 
the latter to better monitor the activities of the 
State Fiscal Service. the specific list of such 
information and/or data shall be elaborated 
in cooperation with the representatives of the 
public and non-governmental organizations. 
Yet, in our view, it may include, inter alia, 

(clause 5.3.1 (i) of Rules of Procedure) 



23Advocating for business with the government

SYSteMIc RecOMMenDAtIOnS

amounts of incomings to the State Budget 
(with a breakdown into major taxes); amounts 
of VAt reimbursed and VAt outstanding for 
reimbursement; amounts of taxes overpaid 
by the taxpayers; amount of the taxpayers’ tax 
debt; number of tax audits with breakdown 
into various types of audits; number of appeals 
against the decisions of the tax authorities 
(with a breakdown into successful and non-
successful), etc.

Second, the contemplated “tax reform” shall be 
implemented with the view of the subsequent 

predictability (stability) of the revised tax 
legislation. the respective principle has been 
historically embodied in Ukrainian tax legislation, 
but rarely complied with in practice. Over the 
past year, the tax legislation has been amended 
and changed many times, thus, provoking the 
public outcry and disturbing the normal day-
to-day operations of the Ukrainian businesses. 
Hence, it is expected from the Government, 
that once the “tax reform” is implemented, it 
will not undergo further significant change for a 
reasonably long period of time.

While preparing this Report, in addition to the inspiration we naturally found in the materials of the 
individual complaints we received, the BOc has also used information publicly available on the web 
sites of the State Fiscal Service of Ukraine and the Ministry of Finance of Ukraine Besides, many of the 
BOc’s recommendations have been incorporated hereunder by taking into account (i) comprehensive 
document, prepared by the Federation of employers of Ukraine; and (ii) the materials of the All-
Ukrainian Forum on the tax Reform, conducted on 20 August 2015. We also relied on the materials 
of the Reform concept of Administrative Appeal of the Decisions of the tax Authorities prepared by 
KPMG-Ukraine, as well as various materials prepared by the Ukrainian offices of Deloitte, PWc and e&Y.

This Report has been prepared by  
Deputy Business Ombudsman  
Mr. Iaroslav Gregirchak  

 
BOC’s Investigator  
Ms. Yuliana Revyuk  

 
under the supervision of  
the Business Ombudsman  
Mr. Algirdas Šemeta  
 
in cooperation with  
european Business Association, American chamber of commerce,  
Federation of employers of Ukraine, Ukrainian League of Industrialists 
& entrepreneurs, the Ukrainian chamber of commerce and Industry,  
as well as the tax Policy committee of the community Board  
of the Ministry of economic Development and trade of Ukraine
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Key points  
of the report presented  

by the Business 
Ombudsman  

at the Verkhovna  
Rada hearings  

on September 30, 2015

1 Strange to hear that the state “doesn’t have the funds to 
return the VAt.”  In all developed economies, VAt is treated 
as net income, that is, as the balance of VAt, not like all 
revenues. Reimbursing the VAt should stop being treated as 
part of budget spending. Outstanding VAt reimbursements 
should be recognized as state internal debt and the terms 
of its repayment should be negotiated with business. VAt 
reimbursements are not public money, they are money that 
belongs to business!

2  the practice of manual intervention in the system of electronic 
VAt declarations needs to be stopped. the same goes for 
transfers to VAt accounts using corporate funds.

3  the current system of tax inspections is a sledgehammer rather 
than a scalpel. there should be a centralized risk assessment 
system and unscheduled inspections should only take place 
based on the risk of violation at a given company. 

4  Officials from the Fiscal Service continually carry out bizarre orders 
to sue until the end. even when cases involving relatively small 
sums, they insist on going through every instance all the way to the 
cassation court and they lose every time. Yet the cost of just the 
paper used is more than the amount being sued over!

5  In administrative appeals, independent experts should be 
included on a mandatory basis. When business challenges 
a decision by tax authorities, there needs to be an outside 
opinion.
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3.2. Systemic report “Problematic Issues  
in the Area of cross-border trading in Ukraine”

this systemic report focuses on certain important issues of cross-border trade regulation in Ukraine 
while highlighting factors that have the substantial practical impact on transaction costs. We base 
the report on comments and complaints received by the BOc. the importance of these issues is 
determined by signed between Ukraine and european Union Association Agreement and Deep and 
comprehensive Free trade Area (DcFtA). 

we elaborate recommendations to develop the 
new edition of the Law of Ukraine “On Foreign 
economic Activities”. the new law on foreign 
trade activities should create a consistent legal 
framework that promotes the development of 
modern trade conditions:

 to ensure that the law is fully compliant with 
the WtO agreements and eU requirements, 
thereby increasing access to global markets.

 to ensure that all business meets the 
principles of freedom of entrepreneurship, 
competition, nondiscrimination, consumer 
protection and legal security – like in the 
european Union.

 to change the regulations for foreign trade, 
export/import licenses and protection 
measures in accordance with WtO rules and 
regulations.

In the first section, 

the second section 
includes various recommendations how to 
improve current practice of foreign trade 
regulation including such issues as licensing, 
quota allocation, dual-use goods expertise, 
enforcement, etc.

In particular, the licensing regime applies 
to many cross-border trade operations. It 
increases transaction costs and terms for 
conducting business. the list of commodity 
groups facing restrictions is extensive. It includes 
a number of commodity groups already subject 
to export, import and circulation restrictions 
under Ukrainian national legislation. to ensure 
the formation of a rational structure of export 
and import of certain goods, as well as the 
implementation of Ukraine’s international trade 
obligations, it is necessary to review and reduce 
this list. It is highly recommended to discuss this 
issue with the business associations, lead export 
and import business. to simplify the trade 
regulation it would be useful to decrease the 
number of obligatory documents, which must 
be submitted to obtain permission for export-

import and especially number of documents 
requested and/or submitted on paper.

the practice of quota system remains a 
controversial issue, taking into account the level 
of Ukrainian corruption. existing practice of 
obtaining quotas is prone to corruption behind 
the scenes. It is advised to use methods for 
export-import quota administration according 
to WtO recommendations (“first-come, first-
served”, auction quota rights, and give away 
quota rights).

to improve Ukrainian export control practice 
and raise it to eU standards while implementing 
best international practice BOc makes  several 
proposals such as: 

 Publish a single Official List of goods subject 
to export control on the official website of 
the State Service of export control

 Adhere to time standards for state 
examinations

 Improve arrangement of state examination 
system.
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examines the problems at the customs. the 
recommendations inter alia include: 

 Repeal of the cabinet of Ministries of Ukraine 
Resolution no 724 dated September 16, 
2015

 Preparation of amendments to the customs 
code of Ukraine regarding post clearance 
procedures

 clarification of the list of cases when the 
customs authorities may have concerns 
regarding the accuracy of declared customs 
value

 Provision of regular trainings for customs 
officers in in the area of customs valuation

Many typical examples of violations related 
to foreign economic activity are related with 
currency regulation in Ukraine. the issue of 
currency regulation is not the subject of this 
analysis. However, it should be noted, that 
the current currency regulation in Ukraine 
complicates the cross-border tradіng. Therefore, 
this issue requires serious discussion and 
revision by the national Bank of Ukraine and 
other state regulatory authorities.

this section also addressed the law in the 
area of import-export, and enforcement and 
sanctions. As a short-term solution the BOc 
recommends:

 to determine minimal materiality threshold 
for incompliances with the legislation

 to decrease the maximum period of 
applications’ review.

This Report has been prepared by 
Deputy Business Ombudsman  
Ms. tetyana Korotka
 
under the supervision of 
the Business Ombudsman  
Mr. Algirdas Šemeta 

third section 
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3.3.1. Report on Systemic Problem “Problems for businesses  
as a result of the military situation in the east of Ukraine  
and the annexation of crimea”

Transporting goods (freight) to and from Anti-Terrorist Operation territory

3.3. Follow up of systemic reports of the previour quarter

there were three main issues included in the report:

Having reviewed the BOc Quarterly report, 
the Prime Minister issued a request on August 
25, 2015, that Labor Minister, Minister of 
Finance, Minister of Defense, Director of the 
State Fiscal Service and the Director of the 
Pension Fund “work on the matter” in order to 
compensate businesses for salaries they had 
to pay to employees who had been recruited to 
the military to participate in the Anti-terrorist 
Operation.

the BOc organized individual meetings and 
negotiations regarding this issue with these 
central executive bodies, the World Bank, the 
IMF, and business associations. As a result, the 
Ministry of Labor and Social Policy (MLSP) drew 
up amendments to the cabinet of Ministers 
(cMU) Resolution that approved the Order of 
Payment for such compensation. At this time, 
the amendments have been submitted to the 
cabinet for approval. As soon as the cMU 
approves the changes, the MLSP will be able to 
issue the necessary compensation.



28 www.boi.org.ua

SYSteMIc RecOMMenDAtIOnS

the BOc visited the AtO zone where this 
issue was raised with local bodies and AtO 
Headquarters. We also met with business 

representatives on this issue. Since the issue is 
closely connected to ongoing military activities, 
the BOc is still working on certain aspects.

this issue was raised in the BOc systemic report 
approved by the Supervisory Board on July 28, 
2015. It recommended that Ukrzaliznytsia, the 
national railway monopoly, amend conventions 
#TZM-14/2249-50 and №TZM-14/2250, 
adopted on December 26 2014, by canceling 
the moratorium on railway transport of loaded 
goods between mainland Ukraine and crimea. 
According to Ukrzaliznytsia, the cMU and the 
national Security council are responsible for 
this decision (Article 13 the Law “On temporarily 
Occupied territories.”

At this time, the situation with transport in and 
out of crimea is heating up. the only way to 
return rail cars from crimea to the mainland 
is across the temporary bridge at Kerch, which 
connects the peninsula to Russia.

the BOc reports that some companies have 
returned their property to Ukraine already, but 
at extra cost.

Returning rail cars belonging to Ukrainian owners from annexed Crimea to mainland Ukraine

Transporting goods (freight) to and from Anti-Terrorist Operation territory
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3.3.2. Report on Systemic Problem “Getting access to electricity”
the July Report on Systemic Problem “Getting Access to electricity” has been submitted to central 
executive bodies, local administrations, diplomatic missions, key national business associations and 
technical assistance projects. In addition, it is worth noting, that it was sent to the attention of the 
department within the World Bank’s “Doing Business” team in Washington Dc (the BOc liasoned with 
during the preparation of the report), responsible for assigning ranking to countries under the “Getting 
electricity” index. We are hopeful that the BOc’s findings, suggested in the first part of the report, will 
be duly reflected in the Ukraine’s revised Doing Business ranking, due to be published by the end of 
October 2015.*

Following review of the report by the cabinet 
of Ministers of Ukraine, Mr. Gennadiy Zubko, 
Vice Prime Minister and Minister for Regional 
Development, construction and Residential 
Services, decided to add Deputy Business 
Ombudsman Mr. Iaroslav Gregirchak, author 
of this  systemic report, to the Working Group 
(currently operating under the auspices of the 
Ministry of economy) tasked to prepare draft 
Law of Ukraine aimed at improving procedure of 

hooking up consumer’s power units to electricity 
grids. this draft Law constitutes part of the 
coalition Agreement focused on deregulation.

the BOc is working to ensure that the 
recommendations, elaborated in the Report, 
will have, to the maximum extent, been 
incorporated into the final wording of the draft 
Law, due to be submitted to the cabinet of 
Minister’s review and subsequent consideration 
by the Verkhovna Rada.

* On October 27, 2015, the new Doing Business 2016 ranking was published  
where Ukraine moved from 138th to 137th position in Getting Electricity index.
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cooperation with stakeholders4
One of the key commitments of the Business 
Ombudsman council is furthering progress 
towards transparency among state, regional 
and local authorities, and among companies 
owned or controlled by the state. In addition, 
the council intends to facilitate ongoing, 
system-wide dialogue between business and 
government. 

the council tightly cooperates with business 
associations, members of the Supervisory 
Board – the American chamber of commerce, 
european Business Association, the Federation 
of Ukrainian employers, the Ukrainian chamber 
of commerce and Industry, the Ukrainian 
League of Industrialists and entrepreneurs – and 
takes part in their expert groups and working 
meetings.

4.1. Working visits
In the reporting period, Business Ombudsman made several working visits to the regions of Ukraine 
where he met with the leaders of the Regional State Administrations and the representatives of public 
and business environment. He discussed problem issues existing in the region and requiring Business 
Ombudsman’s intervention.

Visits to the regions is part of the Business Ombudsman’s regional working visit series, designed for 
Mr. Šemeta to meet with business and government representatives and discuss current problems and 
opportunities to expand the investment potential of the regions. In the previous reporting period Mr. 
Šemeta visited chernihiv and Kharkiv regions. He will further continue visiting other regions.

3 July

24 September

18 September
29–30 July
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2-4 September

Algirdas Šemeta presented Ukraine’s experience in 
launching the Business Ombudsman council at the 16th 
International Anti-corruption conference in Malaysia. Over 
800 participants from 100 countries gathered to discuss 
methodologies of controlling corruption worldwide. the 
conference serves as the premier global forum for the 
networking and cross-fertilisation among civil servants and 
business representatives on a global and national level. the 
IAcc takes place every two years in a different region of 
the world. It was a great honour for us to be invited and to 
present Ukraine’s achievements in fighting corruption based 
on almost 4-month long history of BOc’s functioning. 

17 July

Algirdas Šemeta participated in the round table “Anti-
corruption Reform and Business Security in Ukraine” in 
London. together with colleagues from eBRD, international 
consulting companies, think tanks and media, Mr. Šemeta 
joined the discussion on the conditions of doing business 
in Ukraine.

«Supporting business 
and investment climate 
is a top priority for 
Dnipropetrovsk Regional 
State Administration. 
We are glad to 
cooperate with Business 
Ombudsman council 
and facilitate solving 
problems that small 
and medium business 
encounters. the country 
is going through hard 
times now. everyone 
faces difficulties, namely 
entrepreneurs. As never 
before do entrepreneurs 
need the government’s 
support, and our task 
is to provide it, because 
prosperity of the 
region and wellbeing 
of its citizens depends 
on that” –  said Oleg 
Kuzhman, Vice-Governor 
of Dnipropetrovsk Oblast. 
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4.2. cooperation with government agencies
On September 15, 2015, Justice Minister Pavlo Petrenko and Business Ombudsman Algirdas Šemeta 
signed a Memorandum on Partnership and cooperation.

the two sides plan to cooperate in providing recommendations to departments that are part of 
the Ministry, as well as to public and municipal authorities with the aim of simplifying conditions for 
doing business and preventing corruption. they will cooperate in preparing proposals for improving 
legislation on the enforcement of court decisions, the state registration of legal entities and individual 
entrepreneurs, the state registration of rights to movable and immovable property, bankruptcy, the use 
of electronic signatures, and other issues that fall within the purview of the Ministry. In addition, the two 
sides will work towards identifying and eliminating provisions in legislation that restrict business activity, 
and monitoring violations of business interests by government officials.

Signing a Memorandum on cooperation with the Business Ombudsman 
council is a guarantee for entrepreneurs that each complaint from 
business will be reviewed by an independent panel. If evidence is 
provided of illegal actions on the part of a Ministry official, that individual 
will be dismissed immediately. As a liaison between the government 
and business, the Business Ombudsman will also provide us with 
recommendations on how to improve services to make life easier for 
business owners,”– says Justice Minister Pavlo Petrenko.

«
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4.3. Public outreach and stakeholder communication
the BOc continued its communication with stakeholders through its website, Facebook and media.

Website

400
33%

Some 

unique users visit our 
website daily

increase 
from the last 
reporting 
quarter

Social networks

7000
users

Average outreach of one post  
on the timeline is around

the BOc actively communicates  
with its stakeholders via its Facebook account 
www.facebook.com/BusinessOmbudsmanUkraine

the media
the BOc communicates with the media to exchange 
information and does not, in any shape or form, provide 
compensation to editors or journalists for mentioning its 
activity or its speakers.

During the reporting period,  
the council was cited in the media 827times

mentions being positive 
and constructive

99%629
27%

times

Second Quarter

First Quarter
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The BOC continued cooperation 
with journalists from key 
Ukrainian media: 
the Delo.ua portal;
the KyivPost, a weekly newspaper; 
novoe Vremya (new time), 
a weekly magazine; 
LB.ua portal;
the LigaBiznesInform portal;
the ekonomichna Pravda portal;  
RBc Ukraine, a news agency; 
Ukrinform, a news agency; 
Biznes, a business weekly. 

We provided interviews 
to international 
broadcasters,  
such as the Bloomberg,  
a news agency; 
Ukraine today,  
an information channel; 
as well as a range of 
foreign media,  
such as trouw, a Dutch 
newspaper.

We increased our 
share of TV and radio 
appearances. In this 
reporting quarter, 
Business Ombudsman 
gave interviews to 
Pershyi nationalnyi 
channel, 
channel 5,  
channel 24,  
Golos Stolytsi radio 
station and others.
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events right after the end of the reporting period

On October 12, 2015, State Fiscal Service 
(SFS) Head Roman nasirov and Business 
Ombudsman Algirdas Šemeta signed a 
Memorandum on Partnership and cooperation. 
the parties agreed to set up expert groups with 
representatives from SFS and BOc to consider 
incoming complaints on SFS.  the Memorandum 
also envisages information exchange between 
departments, expert help for eliminating 
problems that restrict business activity. 

On October 13, 2015, the first working meeting 
with the State Regulatory Service within the 
framework of implementing the MoU signed in 
the previous reporting quarter took place. the 

parties decided to address the Prime Minister 
of Ukraine with a joint position regarding 
due enforcement of the legislative provisions 
governing moratorium on carrying out 
inspections as well as regarding resolution of 
disputable issues related to the law on licensing

In the next reporting quarter, the BOc decided 
to produce systemic reports on employing 
mechanism of criminal prosecution to inflict 
pressure on business and on the behavior of 
state monopolies. You are welcome to share 
feedback and ideas as to what issues we should 
consider in our next systemic reports. 

5



КОЛОНТИТУЛ

36 www.boi.org.ua

Iaroslav Gregirchak
Deputy Business Ombudsman

Yurii Gaidai
Investigator

Oleh Krykavskyy
Investigator

Algirdas Semeta
Business Ombudsman

Oleksandr Khomenko
Investigator

Yuliana Revyuk
Investigator

Tetyana Korotka
Deputy Business Ombudsman

Olena Kutsay
Investigator

Our team Works for You!



37Advocating for business with the government

КОЛОНТИТУЛ 2

Iryna Symonenko
Executive Assistant

Sergii Lysenko
IT specialist

Olga Pikulska
Chief Communications Officer

Alla Cherniak
Administrative Manager

Yuliya Akselrod
Team Assistant

Vitaliy Kirmach
Driver



Podil Plaza Business centre,  
30A Spaska St.,
04070 Kyiv, Ukraine
(entrance from 19 Skovorody Str.)  

Phone: +380 (44) 237-74-01 
Fax: +380 (44) 237-74-25
e-mail: info@boi.org.ua www.boi.org.ua


